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Court of Appeals of the District of Columbia. 


No. 4071. 

California Cooperative Canneries. Appellant, 

vs. 

United States ok America et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 3702:1. 

United States ok America, Petitioner, 

vs. 

Swikt & Company, Armour and Company, Morris & Company, 
Wilson <fc Co., Inc., and the Cudahy Packing Company et al., 
Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 


1—4071a 
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Petition. 

Filed February 27, 11)20. 

In the Supreme Court of the District of Columbia. 

In Fruity. 

V,, o"i*oo 
.NO, >h !)_•>, 

United States of America. Petitioner. 


Swift & Company, Armour and Company, Morris A Company, 
Wilson A Co.. Ine., and The Cudahy Packing Company et al., 
I defendants. 

To the honorable .Judges of the Supreme Court of the District of 
t oliunbia. sitting in equity: 

Die United States of America, by .John K. Laskey, its attorney for 
said district, and by Isidor J. Kresel, .lolin II. Atwood, and Joseph 
Sapinsky. special assistants to the Attorney General, tliev being 
severally duly authorized to act in said capacities by proper lawful 
authority, acting under the direction of the Attorney General of tlie 

1 nited States, brings this proceeding in equity against Swift and 
(’onipany. a corporation organized under the laws of tin* State of Illi¬ 
nois; Armour and Company, a corporation organized under tbe laws 
of the State of Illinois; Morris A Company, a corporation organized 
under the laws of the State of Maine; W’iNon A Co. (Ine.). a cor¬ 
poration organized under the laws of the State of New York; the 
Cudahy Packing Company, a corporation organized under the laws 
of the State of Maine (these corporations are hereinafter referred to 
as the parent companies), and the following-named corporations and 
individuals, to wit; 

Armour Defendants. 

( orporations; 

Armour A Company, a corporation organized and existing under 
the laws of the State of New Jersey; Armour A Company, a corpora¬ 
tion organized and existing under the laws of the State of Kentucky; 
Armour A Company, a corporation organized and existing under tlie 
laws of the State of Texas; Armour A Company (Ltd.), a corpora¬ 
tion organized and existing under the laws of the State of Louisiana: 
The Anglo American Provision Company, a corporation organized 
and existing under the laws of the State of Illinois; The Colorado 
Packing and Provision Company, a corporation organized and exist¬ 
ing under the laws of tin* State of Colorado; Fowler Packing Com¬ 
pany. a corporation organized and existing under the laws of 

2 the State of Maine; Hammond Packing Company, a corpora¬ 
tion organized and existing under the laws of tlit* State of 111 i- 
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nois; The New York Butchers Dressed Meat Company, a corporation 
organized and existing under the laws of the State of New York; 
Atlantic Hotel Supply Company (Inc.), a corporation organized and 
existing under the laws of the State of New York. 


Corporations: 


Swift Defendants. 


Swift Sc Company, a corporation organized and existing under the 
laws of the State of West Virginia; Swift & Company (Inc.), a cor¬ 
poration organized and existing under the laws of the State of Ken¬ 
tucky; Swift tfc Company (Ltd.), a corporation organized and exist¬ 
ing under the laws of the State of Louisiana; Swift Sc Company, a 
corporation organized and existing under the laws of the State of 
Maine; Swift Beef Company, a corporation organized and existing 
under the laws of the State of Maine; United Dressed Beef Co. of 
New York, a corporation organized and existing under the laws of 
the State of New York; J. J. Harrington £ Company (Inc.), a cor¬ 
poration organized and existing under the laws of the State of New 
York; Bimbler Company, a corporation organized and existing under 
the laws of the State of New Jersey; The (L II. Hammond Company, 
a corporation organized and existing under the laws of the State of 
Michigan; Omaha Backing Company, a corporation organized and 
existing under the laws of the State of Kentucky; Plankinton Back¬ 
ing Company, a corporation organized and existing under the laws 
of the State of Wisconsin ; Sturtevant Sc Haley Beef Sc Supply Com¬ 
pany, a corporation organized ami existing under the laws of the 
State of Massachusetts; K. K. Bond Backing Company, a corporation 
organized and existing under the laws of the State of Illinois; Van 
Wagcnen Sc Shickhaus Company, a corporation organized and exist¬ 
ing under the laws of the State of New Jersey; Western Packing 
Company, a corporation organized and existing under the laws of 
the State of Colorado; Hammond Beef Company, a corporation or¬ 
ganized and existing under the laws of the State of Michigan ; Omaha 
Meat Company, a corporation organized and existing under the laws 
of the State of California: A. Canfield Commission Company, a cor¬ 
poration organized and existing under the laws of the State of New 
Jersey; II. C. Derby Company, a corporation organized and existing 
under the laws of the State of New York; Metropolitan Hotel Sup¬ 
ply Company, a corporation organized and existing under the laws 
of the State of Maine; Vermont Supply Company, a corporation 
organized and existing under the laws of the State of Massachusetts; 

The Hotchkiss Beef Co., a corporation organized and existing 
3 under the laws of the State of New York; F. Sc C. Crittenden 

Company, a corporation organized and existing under tin* laws 
of the State of New York; George Nve Company, a corporation or¬ 
ganized and existing under the laws of the State of Massachusetts; 
II. L. Handy Company, a corporation organized and existing under 
the laws of the State of Massachusetts; Swift Coats Company, a cor¬ 
poration organized and existing under the laws of the State of Massa¬ 
chusetts: New England Dressed Meat Sc Wool Company, a corporation 
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organized and existing under tin* laws of tin* Stale of Maine; North 
Packing A: Provision Company, a corporation organized and existing 
under the laws of the State of Maine: The Sperry A: Barnes (ompany. 
a corporation organized and existing under the laws of the State of 
< 'onneetieut: John P. Sijuiro A: (’onipanv. a corpination organized and 
existing under the laws of the State of Maine: John P. Squire A: 
Company (Inc.), a corporation organized and existing under the 
laws of the State of Massachusetts: John P. Squire A: Company In¬ 
corporated. a corporation organized and existing under the laws of 
the State of Rhode Island: Springfield Provision Company, a cor¬ 
poration organized and existing under the laws of the State of New 
Hampshire: White, Pevey A: Dexter Company, a corporation organ¬ 
ized and existing under the laws of the State of Maine. 

Morris 1 >elVn<lants. 

< ’orporations: 

Morris Packing Company, a corporation organized and existing 
under the laws of the State of Maine: Morris A: Company, a corpo¬ 
ration organized and existing under the laws of the State of New 
Jersey; Morris A: Company, a corporation organized and existing 
under the laws of the State of I.oui-iana: Morris A: Company, of 
Pennsylvania, a corporation organized and existing under the laws 
of the State of Pennsylvania; Joseph stern A: Sons ( Inc.), a corpora¬ 
tion organized and existing under the laws of the State of New 
York: Brooklyn Beef A: Provision Co., a corporation organized and 
existing under the laws of the State of New York: Condit Beef A: 
Provision Company, a corporation organized and existing under the 
laws of the State of New Jersey: Corwin Wilde Company, a cor¬ 
poration organized and existing under the laws of the State of Mas¬ 
sachusetts; Donnelly A: Company (Inc.), a corporation organized 
and existing under the laws of the State of Massachusetts; National 
Motel Supply Company, a corporation organized and existing under 
the laws of the State of Illinois; Chamberlain A: Company ( Inc.), a 
corporation organized and existing under the laws of the State of 

Massachusetts: J. M. Wilson Company, a corporation organ- 
1 ized and existing under tin* laws of the State of Massachu¬ 
setts: Middletown Beef A: Provision Company, a corporation 
organized and existing under tin* laws of the State of Massachusetts; 
Cdenn A: Anderson Co., a corporation organized and existing under 
the laws of the State of Illinois. 


Wilson Defendants. 

(’orporat ion : 

Wilson A: Co., a corporation organized and existing under the laws 
of the State of New Jersey; Wilson A: Co. (Inc.), a corporation 
organized and existing under the laws of the State of Nevada; Wil¬ 
son A: Co. ( Inc.), of Louisiana, a corporation organized and existing 
under the laws of the State of Louisana; Wilson & Co. (Inc.), of 
Oklahoma, a corporation organized and existing under the laws of 
the State of Oklahoma; South Dakota Provision Co., a corporation 
organized and existing under the laws of the State of South Dakota; 
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Gotham Hotel Supply Co. (Inc.), a corporation organized and ex¬ 
isting under the laws of tin* State of New York; Standard Beef Co., 
a corporation organized and existing under the laws of the State of 
New York; Stiefel-O’Mara C<>. (Inc.), a corporation organized and 
existing under the laws of the State of New York; Drexcl Packing 
Co., a corporation organized and existing under the laws of the State 
of Illinois; Albert Lea Packing Co. (Inc.), a corporation organized 
and existing under the laws of the State of Virginia; Mississippi 
Packing Co. ( Inc.), a corporation organized and existing under the 
laws of the State of Virginia; Morton-Grcgson Co., a corporation 
organized and existing under the laws of the state of Delaware; Paul 
O. Reyniann Co., a corporation organized and existing under the 
laws of the State of West Virginia: Standard Provision Co., a cor¬ 
poration organized and existing under the laws of the State of New 
Jersey; Central Products Corporation, a corporation organized and 
existing under the laws of the State of Virginia. 

(aidaliy IVfendants. 

Corporations: 

Cudahy Packing Company of Nebraska, a corporation organized 
and existing under the laws of the State of Nebraska; Cudahy Pack¬ 
ing Company of Alabama, a corporation organized and existing under 
the laws of the State of Alabama; Cudahy Packing Company of 
Louisiana (Ltd.), a corporation organized and existing under the 
laws of the State of Louisiana: Nagle Packing Company, a corpora¬ 
tion organized and existing under the laws of the State of New 

Jerscv. 

% 

r> Other Defendants. 

Corporations; 

Western Meat Company, a corporation organized and existing 
under the laws of the State of California: Oakland Meat <fc Packing 
Company, a corporation organized and existing under the laws of tin* 
State of California; Nevada Packing Company, a corporation organ¬ 
ized and existing under the laws of the State of Nevada. 

These corporations are hereinafter referred to as the subsidiaries 
defendants. 

A nnoiir I >efcndants. 

Individuals: 

J. Ogden Armour. Charles W. Armour. A. Watson Armour. Lau¬ 
rence II. Armour, Arthur Meeker. Robert J. Dunham. F. Kdson 
White, George M. Willetts. Frederick W. ( roll. George I>. Robbins. 

Swift Defendants. 

Individuals: 

Louis F. Swift. Fdward F. Swift. Charles II. Swift. Gustavus F. 
Swift, jr., Harold II. Swift, Alden P>. Swift. George II. Swift, Lau¬ 
rence A. Carton. Frank S. Hayward. Charles A. Peacock, Wilfred \Y. 
Sherman. Wellington Leavitt. John M. Chaplin. William B. Tray- 
nor. 
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Morris Defendants. 

Individuals: 


Edward Morris, Nelson Morris, Louis II. 
Macfarlane, Harry A. Timmins. 

9 V 


Ilevmann, Charles M. 


\\ ilson Defendants. 

Individuals: 

1 liotnas E. M ilson, Arthur Lowen.-tcin. Jaeoh M’oog, Yonee Dc 
Leon Skipworth, Arthur L. Smith. James A. Hamilton. George D. 
Hopkins, Adolph E. Peterson, George II. Cowan, William C. Bucthe, 
Carl F. Burrell, James C. Good. 


Cudahy I >efendants. 

Individuals: 

Edward A. Cudahy, sr., Edward A. Cudahy, jr.. Guy C. Shephard, 
John E. Wagner, Andrew A. Anderson, Emil A. Strauss, Frank E. 
Wilhelm, George Marples. 

f> Other Defendants. 

Individuals: 

Fred L. Washburn. 


These defendants 
defendants. 


are hereinafter referred 
Court’s Jurisdiction. 


to as the individual 


The parent companies, either directly or through subsidiaries, are 
engaged in interstate and foreign commerce in (a) the purchase and 
slaughter of live stock. (ft) the preparation and manufacture of 
dressed meats and edible by-products of the slaughter. (<•) the cur¬ 
ing. canning, or otherwise preparing for the market of the edible 
products and by-products of the slaughtered animal, (d) the produc¬ 
tion and sale of nonedihle by-products and of articles in the manu¬ 
facture of which these nonedihle products are largely used, (e) the 
manufacture, canning, or otherwise preparing for the market, sale, 
and distribution of food supplies other than meats (these are here¬ 
after referred to as substitutes for meat foods. (/) the manufacture 
and sale of various other articles commonly purchased and used 
either by the producer of live stock, the companies transporting the 
live stock or dressed meats or the competitors of the parent com¬ 
panies (these are hereinafter referred to as unrelated commodities). 

By the unlawful means and methods hereinafter set out and com¬ 
plained of, the parent companies and the subsidiaries, defendants, 
acting by and through their principal ollicers, who have been made 
defendants herein, have attempted to dominate, control, and monopo¬ 
lize a very great proportion of he food supply of the Nation and 
have thereby built up an unlawful monopoly and control over divers 
and sundry products and commodities herein referred to, and which 
are necessary to the life, health, and welfare of the people of the 
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United states. And 1 »y the same or similar methods the said parent 
companies and the subsidiaries defendants are attempting to increase 
and extend said monopoly, and are enabled thereby and do arti¬ 
ficially control the supply and the price of the food supplies of the 
Nation. 

Tlie Government in instituting this proceeding invokes the gen¬ 
eral equity powers of this court in addition to the authority con¬ 
ferred upon it and contained in the act of Congress dated Julv 2, 
1 «!)(>. and entitled “An act to protect trade and commerce against 
unlawful restraints and monopolies." said act being commonly 
known as the Sherman antitrust law. and further conferred and con¬ 
tained in act amendatory thereof and supplemental or additional 
thereto, and particularly the act known as the Clayton Antitrust, 
Act dated October l’>. 1014. being entitled “An act to sup- 
7 plement existing laws against unlawful restraints and monop¬ 
olies and for other purposes." which said acts by special pro¬ 
visions give to this court jurisdiction in all such matters as are set 
out in the following petition. 

Object to he 'Attained. 

This petition is tiled and these proceedings are instituted to put 
an end to any and all monopolies which the defendants may have 
created or obtained in the interstate trade or commerce of live stock, 
meat products, and substitute foods, and to prevent the continuance 
of unlawful monopolies by the defendants, in the aforesaid trade 
or commerce in the products and commodities so described, and to de¬ 
prive said defendants of certain instrumentalities, facilities, and ad¬ 
vantages by which thev have been enabled heretofore to more 1 effec¬ 
tively perfect their attempts to monopolize; to compel the- defend¬ 
ants to desist from dealing in certain of the substitute foods, and cer¬ 
tain of the unrelated commodities; to limit in the manner herein¬ 
after sot forth, the* interests which the individual defendants may 
have in corporations handling certain substitute foods and unre¬ 
lated commodities; and to dissolve any and all contracts, combina¬ 
tions, and conspiracies in restraint of trade or commerce between 
the several States, which contracts, combinations, or conspiracies are 
more fill 1 v hereinafter described and to prevent said defendants from 
maintaining said contracts, combinations, or conspiracies with each 
other, or from entering into further contracts, combinations, or con¬ 
spiracies with each other or with other persons. 

The Nature of the Business and Method by Which It is Conducted. 

The principal business of each of the parent companies, conducted 
by each company directly or through its subsidiaries, is the slaughter 
of live stock, consisting of cattle, hogs, sheep, and calves, the dress¬ 
ing of the carcasses, and the distribution of the dressed meat in inter¬ 
state commerce through various means by which the dressed meat 
reaches the retail butchers and is by the retail butchers sold to the 
consumers. 
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Each of these concerns is the successor or natural outgrowth of con¬ 
cerns of many years’ standing. In their inception these concerns 
devoted themselves exclusively to the slaughter of live stock, the 
dressing of the carcass, and the sale of the dressed meat to retail 
butchers or consumers. The invention of what are known as route 
cars and refrigerator cars, by means of which the dressed meats 
might he hauled long distances and preserved for a considerable 
length of time, free from decay, enabled the parent companies 
8 to widelv extend their market so as to make it nationwide, 
and further enabled them to slaughter the live stock near 
the source of supply. 

As the demand for live stock grew in volume the institution 
known as the stoekvard was evolved. 


The Stockvards. 


The stockyard was and is in theory a public market place to 

which all who wish to either buv or sell nuiv have free access and 

« • 

right to trade. The stockyards afford to the cattle raiser the oppor¬ 
tunity to dispose of his livestock for an immediate cash juice. 
Contiguous to such stockyards commission men. dealing exclusively 
in the sale of live stock, locate themselves. These commission men 
attend to the care of the live stock upon its arrival, effect the sale 
of the stock so consigned, attend to its weighing, collect the j>ro- 
ceeds of the sale and remit to the consignor after deducting cus¬ 
tomary commission. 

Stockyards render certain services to tin' shi|>pcr. for which they 
make charge, to wit, yardage (furnishing the facilities and perform¬ 
ing the services of placing and keeping the animals in |>ens ami 
watering them), feeding, and selling food, weighing, dipping, bed¬ 
ding ears, and often loading and reloading. 

The yardage charges are ordinarily based uj>on an arbitrary price 
per head for each kind of stock, but in some instances they are based 
upon the hundredweight. The charge for feed is fixed by the stock¬ 
vards and includes the services rendered in feeding. The amount 
of the charges made or to he made for the other items of services or 
materials furnished is also fixed by the stockyards or those who are 
in control of the vards. 

In connection with each stockyard there is need for certain facil¬ 
ities and conveniences for the benefit of either the shipper or the 
buyer of the live stock. The stockyards, hv reason of its dominat¬ 
ing position, control these conveniences and facilities. 

Conveniences and Facilities Controlled hv Stockyards. 


Packing-house Sites: 

In furtherance of the tendency to centralize the market, it be¬ 
came of advantage to establish the slaughterhouses and packing 
plants either in, or immediately adjacent to. the stockyards. The 
stockyard companies generally own or control all the available land 
within the yards, and at most of the important yards the land stir- 
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rounding the yards is owned by companies controlled by the stock- 
yard company or its principal stockholders. New packing 
9 companies, as a rule, can secure desirable packing sites only 
from the stockyard companies or from these land-develop¬ 
ment companies. The owners of stockyard companies are, therefore, 
in a position to determine what packing companies and how many 
plants shall he established at the yards. 

Sites for Stockyard Banks and Cattle Loan Companies: 

The cattle raiser is in many instances dependent upon banks or 
loan companies to finance him in the rearing of his live stock and 
until such times as the stock shall have been sold. From the nature 
of the business it is a great advantage to these banks to locate in or 
near stockyards. It, therefore, lies within the power of the owner 
of the stockyard companies to designate how many and which hanks 
or loan companies may establish themselves at the yards. 


Rendering Plants: 

While in transit or after reaching the yards, live stock often die 
either from disease or accident. The stockyard companies, hv virtue 
of their agreement with the commission men, are permitted to de¬ 
termine who shall buy the dead animals and the price which shall 
be paid therefor. This monopoly power has generally resulted in the 
establishment of only one dead rendering plant at each of the im¬ 
portant yards. 


Commission Men's Olliec Space: 

• * 

The commission men and traders at the stockyards must have 
oft ices in or near the yards. They can get such accommodations only 
from renting or leasing from the stockyard companies. For the pur¬ 
pose of furnishing such oftice space each yard has a large building or 
series of buildings in which otliees are leased to the commission men. 
The commission men are ^Hotted pens, and inasmuch as it — of 
great advantage to commission men to be able to dispose of his cus¬ 
tomer’s live stock at the earliest possible hour, location of pens most 
favorable to the prospective buyer is of great advantage. 


Terminal Railways: 

1/ 

'fbc centralization of the market at one site and the resultant 
growth of the packing houses in or about the market, of necessity, 
require terminal railways to facilitate the switching of cars from the 
railroads to the stockyards, from the yards to the packing plants, 
and from the packing plants to the railroads. These terminal or 

stock vard rail wavs are usuallv owned bv the stockvard com- 

«. • «/ •/ 

It) panics or by those in control of the stockyard companies. 

Control of these railways carries with it. the power to grant 
or withhold sidings, spurs, or other accommodations which may he 
required by the packing house, and those in control of said terminal 
railways are thereby in a position to discriminate against other pack- 
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ers or independent buyers by practicing delay in loading the animals 
bought bv said packer- nr independent buyers and in switching the 
loaded ears to the connecting lines. 

Market Papers and Journals: 

In addition to having a free market in which to dispose of his live 
stock, the cattle raiser requires full, accurate, and unbiased reports 
of the demand for live stock, the prices prevailing, and the character 
and kind of stock required, together with such other information as 
to market or trade conditions. The cattle raiser, of necessity, is 
located at places remote from the market, la* rarely accompanies his 
shipment to the market, and by reason of the cost of shipment and 
of feeding in transit and while bring held for sale it is imperative 
that he dispose of his Mock when once he has shipped. For his 
guidance the cattle raiser relics largely upon the trade papers and 
journals. Control of the>e papers and journals furnishes a means 
whereby the* How of stock to the market may be increased or de¬ 
creased to tin* benefit of the slaughterer. 

It is. therefore, evident that control of the stockyards and of the 
other facilities appertaining to the stockyards carries with it: 

( a ) A profit derived from the meat industry levied upon it and 
collected before the animal is slaughtered, all of which profit, how¬ 
ever. evidences itself in the ultimate cost which the consuming public 
must pay for the dressed meat. 

(//) A potential means of favoritism in dealing with commission 
men and of influence over them, a power to grant monopolies—carry¬ 
ing with it consequent profit—to banks, cattle-loan institutions, ren¬ 
dering plants, to concerns supplying food for live stock, amt to 
others. 

(r) A means to prevent the establishment of new packing plants 
and to hamper the growth of those in existence*. 

(</) A means to prevent the development and limit the number 

of new markets and to centralize and restrict business to the stock- 

yards so controlled. 

% 

(e) Peculiar and exclusive access to information concerning the 
receipts and sale of live stock, its disposition, and the dissemination 
of information to the producer. 


11 Branch House-, Boule (’ars. Autotrucks, and Fold-Storage 

Warehouses. 

Branch Houses: 

The primary means adopted by the parent companies in the dis¬ 
tribution of their dressed meats arc the branch houses. These* houses 
are storage stations located in the cities and larger towns. They are 
equipped with facilities for cooling and preserving the meats, and 
each is under the charge of a branch house manager, under whose 
direetion the branch house sales organization sells to retail and 
wholesale butchers. 10 purveyors, hotels, restaurants, and other simi¬ 
lar large consumers. The parent companies maintain 1,120 branch 
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houses in various large towns and cities throughout the United States, 
as against which all other interstate slaughterers, independent of the 
parent companies, maintain only 139. 


Route Cars: 

The route cars supplement the branch houses. They sene the pur¬ 
pose of reaching these small communities where the trade is not 
sutliciently large to justify investment in a branch house. These 
route cars travel over what are known as ear routes. Orders are 
taken in advance and the route cars reaching specified towns on 
specified dates serve tlie requirements of the smaller communities. 
The starting point for the route cars is usually the packing plant, 
though in some instances the route car starts from a branch house. 
The parent companies operated as of dune, 1918, 1,297 route ears, 
which constituted 00 per cent of the total number operated in the 
packing industry. Said route cars reach and serve dealers in 37,17G 
towns, and operate in 37 of tlie States of the United States. 


Autot rucks: 

This is a further development of the route-car plan. It had its 
origin in the development of the motor truck, and because of its 
freedom from railwav limitations and schedules it is enabled to reach 
a wider radius and smaller towns than is the route ear. 

The autotrucks have been adopted primarily by Armour & Co. 
as a supplement to the car routes. These autotrucks reach and serve 
a total of 20,836 towns throughout the United States. 


( old-storage Warehouses: 

The cold-storage warehouses were in the beginning adopted as an 
instrumentality for enabling the parent companies to extend the vol¬ 
ume of their slaughter of live stock and sale of dressed meat. 
12 In the first instance they were used for chilling meat in con¬ 
nection with the packing business. Then they were con¬ 
structed in connection with the branch houses,, so that they might 
be used for storing and holding the finished meats until they were 
sold. Later they were either built or acquired in the large eastern 
seaboard cities for long-time storage and for storing for export. As 
will be more fully set forth hereafter in discussing the control of 
substitute foods, these storage warehouses were later employed to 
store nonmeat-food products. Later control was acquired over public 
storage warehouses where surplus space was leased or let to others. 
Later it will be pointed out how control of this public-storage ware¬ 
house was employed to aid in control of the price of meats and sub¬ 
stitute foods. 


The Parent Companies’ Acquisition of Above-described Facilities and 

Their Purpose in Doing So. 


The parent companies and their controlling heads, appreciating 
the advantages which were to be gained by controlling the stockyards 
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an<l the faelitics pertaining therein, the terminal railways and mar¬ 
ket papers and trade journals, and realizing that the requisition of 
such instrumentalities might thus enable them to obtain a primary 
profit not only out of the sale of live stock purchased and slaughtered 
bv them but also on that purchased and slaughtered by their com¬ 
petitors, and realizing the opportunities thereby to repress and dis¬ 
courage the development of independent packers and slaughter 
houses and to control the shipments of meat to the various mar¬ 
kets. set about the acquisition of the various stockyards and the ap¬ 
purtenances and privileges incidental thereto. This in many in¬ 
stance's was done by a concert of action and pursuant to a common 
understanding. In nio.-t instances the- acquisition of control of the 
aforesaid stockyards by any one or more of the parent companies 
was acquiesced in by the othcis and in all instances the ownership 
or control of stockyard" by other packers or by any one in fact other 
than the parent companies or one of their members or their con¬ 
trolling heads, was discouraged and opposed. 

Tn pursuance of a common purpose*, plan, and design, outside in¬ 
vestors and independent packers have gradually been forced out as 
dominating factors both in the ownership and management of most 
of the important stockyards and have been replaced by the parent 
companies or their representatives. 'This acquisition has been ac¬ 
complished by various method": In the earlier years by exacting 
stock donations under threats of moving away their packing plants, 
later by cash subscriptions for stock, generally below par. and in 
other instances by voluntary reorganization of stockyard companies 
in order that the parent companies and their controlling 
l.*» heads might gain a controlling or dominating power in the 
yards and thus be induced to continue to maintain their pack¬ 
ing plants thereat. I»v thc"c various means tin* parent companies 
directly, or indirectly through their controlling heads, have been 
enabled to obtain control of substantially all of the large stockyards 
of the country. They now have, either jointly or separately, a con¬ 
trolling interest in 22 of the ’>0 market stockyards in the Tinted 
States. 

The parent companies have availed themselves of the control so 
acquired by them in the stockyards aforesaid to elect the olliecrs and 
directors of said stockyards and to dominate and control the policies 
thereof. They have granted exclusive privileges, such as the right 
to purchase dead animals, the right to furnish supplies and facili¬ 
ties and tlx* location of cattle banks and cattle loan companies, to 
concerns and corporations in which they or some of them or indi¬ 
viduals who are stockholders in said parent companies, hold the con¬ 
trolling stock, and they have otherwise, acting in concert, employed 
the powers and privileges more specifically set forth and discussed 
under the heading “Nature of the business and method bv which 
if is conducted *: all of which has been done with the intent and 
purpose of. and has had the effect of discouraging and suppressing 
the establishment of independent packing establishments and dwarf¬ 
ing the growth of such independent packing companies ns might 
then be in existence, and to enable said parent companies, their sub- 
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sidiaries or the individuals who own and control tlio parent com¬ 
panies and their subsidiaries to obtain vast protits from the manage¬ 
ment of the stockyard and the granting <>f the privileges appurtenant 
thereto, which protits are realized not only upon the live stock pur¬ 
chased by the packers but upon that purchased by their competitors. 
These methods have thus enabled them to enjoy and realize such 
profits without the same appearing or being disclosed in the profits 
of the parent companies; they have also furthered the attempt of 
said parent companies to monopolize the meat industry of the coun¬ 
try and to artificially control the ultimate price which the consumer 
pays for meat and meat products. 

Contracts in Restraint of Trade. 


The parent companies have entered into certain unlawful con¬ 
tracts and combinations to restrain trade and commerce and to arti¬ 
ficially prevent between themselves competition in tin* prices for 
which meat and meat products arc sold. 

The most important of said contracts and agreements is what is 
known as the percentage purchase arrangement. This arrangement, 
though applied primarily in the purchase of live stock, had as its 
ultimate object the elimination of competition, not only in 
14 the purchase of live stock but also in the sale of dressed 
meats. It is a well-established commercial principle that a 
limitation upon the source of supply and the consequent limitation 
upon volume of business are the* easiest means of removing all in¬ 
centive to reduce prices. 

The simplest way to limit the volume of drcs-cd meat is to limit 
the purchase of live stock. 

Recognizing these principles, the parent companies thereupon 
agreed upon and thereafter recognized between themselves certain 
percentages or proportions to which they deemed that each company 
was entitled, and they thereafter <o gauged their purchases that an¬ 
nually their respective* purchases approximated actually or substan¬ 
tially the percentages so agreed upon. 

As a means of perfecting this arrangement, divers percentages 
varying at different stockyards were agreed upon, and understand¬ 
ings were had that certain of the parent companies should buy in 
certain vards or should refrain from buving in certain stockvards. 
In order to prevent such plans from being disarranged by outsiders 
agreements were made with such outsiders by which purchases be¬ 
tween the parent companies and the independents were effected upon 
a percentage basis similar to the above. 

Means were adopted and by virtue of the parent companies 1 con¬ 
trol over many of the stockyards were easily executed by which 
sales to outsiders or independent-' were controlled by the parent 
companies. 

Control over the stockyards, the stockyards loan institutions, the 
terminal railways, and other privileges and perquisites has discour¬ 
aged any opposition by either commission men or independent 
packers. 
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Control of Substitute Foods. 

Having eliminated competition in the meat products, the defend¬ 
ants next took cognizance of the competition which might he ex¬ 
pected from what we hen* refer to as substitute foods. Their experi¬ 
ence had taught them that if meat prices advanced out of propor¬ 
tion to that of other substitute foods, the consuming public mani¬ 
fested a tendency to turn to such substitutes. To prevent this tin* 
defendants set about controlling tin* Nation's supplies of fish, vege¬ 
tables. either fresh or canned, fruits, cereals, milk, poultry, butter, 
eggs, cheese, and other substitute foods ordinarily handled by whole¬ 
sale grocers or produce dealers. To accomplish this purpose the 
defendants availed themselves of the advantages afforded by the 
refrigerator cars, route cars, auto trucks, branch houses, and storage 
wareinaises owned or controlled by them. These facilities intended 
primarily for the sale of meats were employed with comparatively 
no increase of overhead in the distribution of the substitute 
15 foods and unrelated commodities. The defendants were en¬ 
abled thereby to reach remote spots. This advantage was 
also employed temporarily to fix pi ices so low as to gradually elimi¬ 
nate compel it ion. 

These attempts to monopolize have resulted in complete control 
in many of the substitute food lines. They have made substantial 
headway in others. The control is extensively and rapidly increas¬ 
ing. New fields are gradually being invaded, and unless prevented 
by a decree of this court the defendant' will within the compass of 
a few years control the ijuantity and price of each article of food 
found on the American table. 


Extent to Which the Monopolistic Attempts Have Been Successful. 

Financial Crowth. Present Net Worth, and Volume of Busi¬ 
ness : 

In the 15 years from 1004 to PUP. Swift A: Co.. Armour & Co.. 
Wilson «& Co. (Ini*.), and the Cudahy Packing Co., according to 
their financial reports, grew from a net worth of approximately $0*2.- 
000.000 to a net worth of approximately S470.0U0.000. and in this 
same period they paid in cash dividends SI05.000.000. Only 5fS0.- 
000.000 of their increased worth represented new capital. Though 
always asserting a very low rate of profit on sales, tin* live parent 
companies have grown so rapidly that their combined net profits for 
1017 have equaled nearly the amount of their total net worth in 
1004. Sales in 15 years have increased until for the fiscal year 101 S 
they reached the vast sum of s:f.*J0fi.noo.uoo. This was realized from 
meats, substitute foods, and unrelated lines, as hereinabove set forth. 
In stating these figures account has been taken only of the profits 
and sales of the parent companies and subsidiaries included by them 
upon their books. No account has been taken of the many corpora- 
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lions which are owned or controlled hv the same familv or financial 
interest as own or control the parent companies. 

In addition to these protits there have been other vast profits, dif¬ 
ficult of ascertainment, realized hv the individuals hv virtue of either 
their personal control of other packing houses and slaughtering com¬ 
panies or their interest in stockyards, terminal railways, rendering 
companies, cattle-loan institutions and hanks, and other corporations, 
all of which corporations have their inception and depend for their 
prosperity upon advantages or privileges growing out of the inter¬ 
locking control of the stockyard and stockyard appurtenances. 


It) 


Number of Controlled Companies. 


The parent companies or the individual defendants and their fam¬ 
ilies maintain and control .">7 1 corporations or concerns, including 
1 .‘U trade names. Thev have a significant minoritv stock interest in 
05 others and an interest of unknown extent in an additional 03. 

Thus the total number of concerns in which thev have control or 

* 

interest is some 7<>’2. In the years that are past the parent com¬ 
panies have acquired or organized many other concerns and have 
maintained them so long as they were* useful for their purposes. 
When no longer useful those* concerns, so acquired or organized, have 
been dissolved and their businesses have been merged into that of 
the parent companies or that of other subsidiaries. Such dissolved 
corporations and concerns arc omitted in the above compilation ex¬ 
cept in those instances where their names have been continued as 
trade names. The total of 7 ( ‘>'_ , above stated, therefore, falls far short 
of representing the number of concerns that corporate and individual 
defendants have acquired m* have organized in furtherance of the 
general scheme and plan of action already explained. 

Extent of Industrial Control in the Substitute Foods and 
Unrelated ( ’ommodities: 

It would he an enormous undertaking to determine the degree of 
control exercised by the defendants in all <>f these various industries. 
Enough has been ascertained to indicate that the* growth has been 
rapid and that if permitted to continue unchecked, in a matter of 
a few years the control will he complete. 

In 101 (> the business of Armour A: Company in canned fish, vegeta¬ 
bles and sundries, canned and dried fruits, fruit preserves (soda 
fountain supplies) and grape juice amounted to JffyWb.Odb.Td; in 
1018, two years later, the same company’s volume of business in 
these same items was $.*>0,S^U.(K)0, over a sixfold increase. W hile 
part of this increase of business may be attributed to flu* increase of 
population and the consequent increase of consumption, the greater 
part thereof was acquired at the expense of competitors. Of the 
corporations which have been acquired by the parent companies in 
recent years, a large number are concerns manufacturing or sell¬ 
ing these substitute foods or unrelated commodities. This fact, to¬ 
gether with the increased activities of the parent organizations, them- 
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selves, in these linos indicates a well-defined purpose on their part 
to secure control of the market for meat-substitute foods. In addi¬ 
tion to the companies whose control has been acquired by outright 
purchase, the parent companies have, in a large number of instances, 
contracted for the exclusive output of many other companies 
17 engaged in the* production of the substitute foods and the un¬ 
related commodities. The outputs of these plants are mar¬ 
keted by tin* parent companies or by their subsidiaries through the 
distribution facilities of the parent companies. In this fashion the 
parent companies control the output of these concerns and the market 
price of their products as completely as though they themselves owned 
the producing companies. 

Individual 1 Vfendants. 

The individual defendants are either officers, directors, agents, or 
employees of the parent companies or their subsidiaries or large 
stockholders of parent companies and subsidiaries who are other¬ 
wise affiliated in commercial operations with the active heads of tla* 
parent companies. These individual defendants are in their indi¬ 
vidual capacity financially interested to a great extent in the stock- 
yards. terminal railways, cattle loan hanks, rendering companies, and 

other institutions interrelated with the stockvards. Thev. or some 

• » 

of them, control the corporations dealing in tla* substitute foods and 
the unrelated commodities. In many instances, in addition to their 
individual holdings, they hold stock in these corporations for the 
benefit of the parent companies. The control hv these individuals 
of the facilities or instrumentalities of the meat business and their 
interest in concerns dealing in tin* substitute foods and the unrelated 
commodities enable the parent companies to carry out the purpose 
of the combinations hereinabove described, and are now and will 
continue to he a sinister and ever-present means of furthering the 
attempt to monopolize and perfect it t<> such a degree that the parent 
companies or their subsidiaries will have complete control not onlv 
of meat products but of all substitute foods consumed in the United 
States. 

Subsidiaries I)efendants. 


These comprise many, but not all. of the subsidiaries owned or 
controlled by the parent companies. Only these subsidiaries, which 
are substantially 100 per cent parent-company owned and which are 
engaged either in the slaughtering, packing, or selling of meats, 
have been made parties defendants. It is the plan and scheme of this 
petition and the prayer for relief that the corporations which in 
themselves own the facilities more specifically described above or 
deal in the substitute foods and unrelated commodities shall not he 
made parties defendants in the first instance or until it appears that 
they are necessary parties defendants, hut that the parent companies, 
the subsidiaries defendants, and the individuals should be compelled 
to divest themselves of all interest in or connection with the subsid- 



CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. ET AL. 


17 


iaries owning the facilities nr dealing in the substitute foods or com¬ 
modities referred to. 
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Praver. 


Wherefore, petitioner prays. 

I. That the defendants, and each of them, be forever enjoined from 
continuing any contract, combination, or conspiracy in restraint of 
trade or commerce in the purchase of live stock, or the purchase, 
sale, or distribution of dressed meats or other products or commodi¬ 
ties now handled bv them, or anv of them, among the several States 
or foreign nations, which contract, combination, or conspiracy may 
now exist between them, or any two or more of them, or from doing 
any act pursuant to or in furtherance of any such contract, com¬ 
bination, or conspiracy, and that they be enjoined from entering 
into any other or further contract, combination, or conspiracy, either 
among themselves or among any two or more of them, or with any 
other person or persons whatsoever, in restraint of trade or com¬ 
merce between the several States and foreign nations. 

II. That they, and each of them, be enjoined and forever re¬ 
strained from monopolizing, or attempting to monopolize, or con¬ 
spiring to monopolize, the trade or commerce between the several 
States or with foreign States in the purchase, sale, or distribution 
of live stock or the commodities aforesaid. 

III. That the defendants, and each of them, be reejuired to divest 
themselves to such extent and upon such terms and conditions as 
the court may deem proper from such interest in or control over 
public cold-storage warehouse, retail meat markets, stockyards, ter¬ 
minal railways, market or trade journals, or such other facilities as 
are connected with or are appurtenances to the stockyards, in such 
instances as the court may deem that such instrumentalities consti¬ 
tute a means of facilitating the formation or continuance of mo¬ 
nopolies in the purchase of live stock or the sale of the commodities 
aforesaid. 

IV. That the corporation defendants, and each of them, be per¬ 
petually enjoined from permitting their refrigerator cars, route cars, 
auto trucks, or branch houses, or other distributive facilities, to be 
used for the distribution or sale of commodities of the character and 
kind hereinbefore generally described as substitute foods and unre¬ 
lated commodities in such instances and to such extent as the court 
may deem necessary for the purpose of preventing the aforesaid de¬ 
fendants from acquiring a monopolistic control over the trade or 
commerce in such commodities, or a control which may enable them 
to restrain the trade or commerce or artificially affect the price of 
any commodities in which the aforesaid defendants now deal. 

V. That the defendants and each of them be required to divest 
themselves of all stockholdings or other interest in any corporation, 

partnership, or association now dealing in any of the food sub- 
10 stitutes or unrelated commodities hereinbefore more specific¬ 
ally described, and that wherever said defendants own, operate. 

2—4071a 
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or control a department buying, selling, or otherwise distributing 
substitute foods, unrelated commodities, or any of them, that they be 
required to discontinue the aforesaid department, and that the de¬ 
fendants and each of them he restrained and perpetually enjoined 
from hereafter acquiring any stockholdings or interests of the char¬ 
acter hereinbefore described, in any corporation dealing exclusively 


or partially in the said substitute foods or commodities hereinbefore 


referred to. or from themselves engaging in such business, either 


directly or through a department. 

VI. That the defendants and each and every one of them he per¬ 
petually enjoined from indulging in any unlawful practice or com¬ 
mitting any act of unfair competition or any other act with the 
purpose of or which may have the effect of unduly restraining trade 
and commerce, or which may he indulged in or done with the pur¬ 
pose or effect of monopolizing said trade or commerce in tin* com¬ 
modities now manufactured, bought, sold, or otherwise dealt in bv 


the defendants or anv one of them. 

% 

VII. That your petitioner he granted such other and further re¬ 
lief as the nature of the ease may require and the court may deem 
just and proper in the premise's. 


To the end. therefore, that the Tinted States mav obtain the relief 


to which it is justly entitled in the premise's, may it please your 
honors to grant writs of suhpuma. directed to each and every one 
of said defendants, commanding them and each of them to appear 
herein and answer, hut not under oath (answers under oath being 
hereby expressly waived), the allegations contained in the forego¬ 
ing petition, and to abide by and perform such order or decree as 
the court may make in tin* premises, and upon final hearing hereof 
to permanently enjoin each of the defendants as hereinbefore prayed. 


Respectfullv submitted. 

JOHN E. LASKEY. 

I nited State* A ttoi 'nr i/. 

A. MITCHELL PALMER, 

At torn rtf General. 

ISIDOR J. KRESEL. 

JOILY H. ATWOOD. 

JOSEPH SAPINSKY, 

Special Assistants to tlo Attorney General. 
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Answers. 


Answer of Swift A' ('mnj>an;i and Others. 
Filed February 27. 19*20. 


In the Supreme Court of the District of Columbia. 

In Hquity. 

No. :;toj:;. 

Lmtkd States of America 


v. 

Swift and Company and Others. 


The Joint and Several Answer < 
to the Dili of Complaint Filed 

('oi'iforatioiis. 


*f the Following-named Defendants 
Herein: 

(irganizod under 
laws of— 


Swift A: Company.Illinois. 

Swift A: Company.West /Virginia. 

Swift & Company (Inc.) .Kentucky. 

Swift cY Company (Ltd.) .Louisiana. 

Swift *Y Company..Maine 

Swift Beef Company.Maine. 

t inted Dressed Beef Co. of New York.Xew York. 

.1. J. Harrington A: Company (Inc.) .Xew York. 

Bimbler Company.Xew Jersey. 

Thcd. II. Hammond Company.Michigan. 

Omaha Packing Company.Kentucky. 

Plankinton Packing Company.Wisconsin. 

Sturtevant A: Haley Beef tY Supply Company.Massachusetts. 

K. K. Bond Packing Company.Illinois. 

Van Wagencn A: Sehiekhaus Company.Xew Jersey. 

Hammond Beef Company.Michigan. 

Omaha Meat Company.California. 

A. ('anfield Commission Company.Xew Jersey. 

II. C. Derby Company.Xew York. 

Metropolitan Hotel Supply Company..Maine. 

Vermont Supply Company .Massachusetts. 

The Hotchkiss Beef Co.Xew York. 

Western Packing Company.Colorado. 


Individuals. 

Louis F. Swift. Alden B. Swift. 

Fdward F. Swift. George II. Swift. 
Charles II. Swift. Laurence A. Carton. 
Gustavus F. Swift. Jr. Frank S. Ilavward. 
Harold II. Swift. Charles A. Peacock. 


Wilfred W. Sherman. 

Wellington Leavitt. 

John M. Chaplin. 

William B. Travnor. 

%/ 
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These defendants now and at all times hereafter saving unto them¬ 
selves all and all manner of benefits and advantages of exception 
which can or niav he had or taken to the nianv errors, uncertainties, 
imperfections, and insufficiencies in the complainants' said hill of 
complaint contained, for answer thereto or to so much and such parts 
thereof as these defendants are advised it is material or necessary for 
them to make answer unto, answering say: 

“Court's Jurisdiction." 


These defendants admit that Swift A: Company referred to in said 
hill of complaint as a parent company, either directly or through 
subsidiaries is engaged in— 

(a) The purchase and slaughter of live stock. 

21 (//) The preparation and manufacture of dressed meat and 

by-products of the slaughtered live stock. 

(r) The curing, canning, or otherwise preparing for the market of 
the edible products and by-products of the slaughtered animals. 

(</) The production and sale of nonedible by-products and of 
articles in the manufacture of which these nonedible products are 
largely used. 

(e) The manufacture, canning or otherwise preparing for the 
market, sale and distribution of certain food supplies other than 
meats. 

(/) The manufacture and sale of various other articles commonly 
purchased and used either by the producer of live stock, the com¬ 
panies transporting the live stock or dressed meats or the* competitors 
of the parent companies. 

Hut these defendants allege that the business and transactions in 
which said Swift A: Company is alleged in the bill of complaint to be 
engaged are not interstate or foreign commerce, and no facts are 
alleged in the bill of complaint which constitute interstate or foreign 
commerce. 

These defendants deny that the various other articles described in 
said subdivision "(f)" as manufactured and sold bv said Swift A: 
Company, either directly or through subsidiaries, are articles or com¬ 
modities unrelated to the business of said Swift A: Company as is 
impliedly charged in the bill of complaint. 

These defendants denv that thev or anv of them have made anv 
contract or in any manner or by any act. method, or means have 
engaged in or are or have been a party to any combination in the 
form of a trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States or with foreign nations. 

These defendants denv that thev or anv of them in anv manner 

i i i « 

or by any act. method, or means have monopolized or attempted to 
monopolize, or have combined or conspired with any other person, 
persons, firm, or corporation to monopolize any part of the trade 
or commerce among the several States or with foreign nations. 

These defendants deny that Swift A: Company, one of the ‘‘parent 
companies." referred to in the bill of complaint, and its subsidiaries 
together with the other so-called “parent companies” and their sub- 
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sidiaries, or otherwise, acting by and through their principal officers 
or otherwise, have attempted to dominate, control, and monopolize 
a very great proportion of the food supply of the Nation and have 
thereby huilt up an unlawful monopoly and control over divers and 
sundry products and commodities, referred to in the hill of complaint, 
as charged therein. 

Those defendants deny that said Swift & Company and its sub¬ 
sidiaries. together with the other so-called “parent companies” 
22 and their subsidiaries, or otherwise, are attempting to increase 
and extend said alleged monopoly of the products and com¬ 
modities referred to in the hill of complaint, as charged therein; and 
these' defendants deny that tin* said parent companies and their sub¬ 
sidiaries artificially control the supply and price of the food supplies 
of the Nation, as charged in the bill of complaint. 

“()bject to Ik* Attained.’ 

These defendants denv that thev or anv of them have created or 

• c « 

obtained any monopoly in the interstate trade or commerce of live 
stock, meat products, and substitute foods, as charged in the bill of 
complaint: and 1 lust* defendants deny that any monopoly by the 
defendants named in the hill of complaint exists, as is charged in 
the bill of complaint. Those defendants deny that there Inis been or 
is in existence, as charged in the bill of complaint, any contract, com¬ 
bination. or conspiracy in restraint of trade or commerce among the 
several States. 

On the contrary, these defendants allege that said Swift <fc Com¬ 
pany and its subsidiaries, and as they are informed and believe, and 
therefore allege, that, each parent company and its subsidiaries de¬ 
scribed in said bill of complaint are in actual and keen competition 
with each and every other parent company and its subsidiaries, so 
that the extent to which these defendants may dominate, control, or 
monopolize the food supply of the Nation de|x*nds upon the volume 
of business done by said Swift A' Company and its subsidiaries com¬ 
pared to the total volume of business done by all engaged in supply¬ 
ing tlx* food supply of the Nation. 

These* defendants allege that said Swift & Company and its sub¬ 
sidiaries handle only approximately 1*2 |K i r cent of the total meat 
supply of the country and only approximately 2*2 per cent of the out¬ 
put of meats and meat products of tlx* numerous plants engaged 
in the meat-packing business which ship meat in interstate com¬ 
merce. and allege that said Swift & Company and its subsidiaries 
likewise handle only approximately 0 per cent of the total quantity 
of butter, eggs, and poultry which enters trade channels in the United 
States: and only approximately 1 5 per cent of all cheese sold in the 
United States: and only approximately 20 per cent of the total pro¬ 
duction of oleomargarine in the United States; and less than 15 per 
cent of the total quantity of lard substitutes sold in the United 
States; and loss than 5 per cent of the total quantity of canned fruits 
and canned vegetables sold in the United States; and less than 15 
per cent of the output of hides in the United States; and these de- 
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fondants allege* that the volume of huMm*s> thus handled by sai<l 
Swift A Company and it- >ul sieliarics is too small a part of the total 
volume of business in said ivspertive lines of business to even 

23 suggest the possibility that Swift A Company could dominate, 
control, or monopolize any or all of such lines of business, or 

could control or manipulate the prices charged and received hv it in 
the sale of commodities in said business. 

These defendants allege* that even if the live parent companies 
mentioned in the bill of complaint and their respective subsidiaries 
acted in agreement or combination (which these* defendants demy), 
the business of said live parent companies and their subsidiaries 
would not and could not dominate*, control, or monopolize the food 
supplies of the Nation, hut. on the contrary, would he* less than lit 
[kt cent of the me*at supply of the Cnited State's: and loss than l’> 
to 20 pen* ce*nt of the* ejuantity of butter, eggs, and poultry which 
ente*rs trade* chamie*ls in the* Cnited States: and only about 0 per 
e*ent of the* total sale of grewe*ry products at wholesale* in the* Cniteel 
States: and not more* than 1"> per cent <>f the* output of hiele*s in the 
Cniteel State's; and i h» t 11 ie»re* than 10 te> 17 pe*r ee*i i t of the e*attle*. calf, 
and she*e'p lcathe*r emtjmt e>f the* Cnited States. 

The*se' ele*fe*nelant allege* that e*ve*n if the* Ii \<* parent ceanpanics in 
saiel bill ele*se*rihe*e 1 ae-teel together by agre*eme*nt e>r e-omhinatiem 
(which these* elefemlants eleny). saiel companies see acting teigother 
woulel not and e-ould not elemiinate*. control. and monopolize saiel 
respective busim*."<*s e»r the* toed >upplie*s e»f the* Nation. m>r e*e»ul<l saiel 
five parent companies <*ontro| nr manipulate* the* price's of e*ommodities 
solel by the*m res-]»e*e tively; ami the*refe>re* the-se* elefe-ndants allege 
that it is obvious that there* i> and can he* m> elanger whatsoever 
that “within the compass of a few years" the* packers will “control 
the quantity and price of each artiede of food fouml on the American 
table,“ as charged in the* hill of complaint. 

These defendants alle ge* that if any eme* <>r all of saiel <le*fe'nelants 
dominated. <*<>ntre>11«•< 1. or monopolized a ve*ry great propeirtiou <>1 
the* f< h> e 1 supplier of the Nation, such domination, control, or monop¬ 
oly woulel necessarily appear in the* preifits made* by sued i elefemlant 
or defendants upon the* sale* of the ir preielucts. The'se ele'fenelants 
deny that sueh domination, cemtrol. or monopoly (*\ists. ami allege* 
that saiel Swift A Co. is not a party to any sueh elomiuation. control, 
eir monopoly. ami alleges that tlu* |>r<»fit of saiel Swift A: C<». from all 
sources for the* tise-al year 11*1'.* was only 1 1 *> t*<>nt-= e>n e*ach eleillar of 
sales ami averageel only approximately emc-fourth of 1 cent on 
each pound of all preielucts of e very ele*se*ripti«»n solel. anel that sueh 
profit is so small a** to have* prae-tically m> e*IVe*ct <>n price's ediarged 
by Swift A (’ee. and its suhsieliarics for their products: ami. further, 
that saiel 1 1 <> cents on each dollar <>f sales includes the* profits re¬ 
ceived by saiel Swift A Co. and by all it' subsidiaries upon all proelucts 
sold hv them, including meat proelucts and hy-proelucts of every 
ele*se*ri]»tion. These elefe*mlants allege that neithe*r the*se* ele*- 

24 fendants m»r any of them woulel he* satisticel with sueh a 
nominal protit upon their business if they hael the power 

through elomiuation. cemtrol. or monopolization of trade te> obtain a 
reasonable profit upon the* sale of their products. 
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“The Nature of the Business and Method bv Which It is Conducted. 


These defendants admit that the principal business of said Swift & 
Company, directly or through its subsidiaries, is the slaughter of live 
stock, the dressing of the carcasses thereof, and the sale of the dressed 
meat and of the by-products resulting from the slaughter of live 
stock ; hut these defendants deny that said business as described in the 
hill of complaint is interstate commerce. 

These defendants admit that the invention of the refrigerator ear 
made it possible to slaughter live stock and prepare the fresh meat 
thereof for market at or near the great sources of supply in the 
W est and to preserve the meat in transit to the consuming public in 
the Hast, and these defendants allege that great losses from shrink¬ 
age in weight of. injury to, and death of the live stock in transit 
were thereby saved, which losses had theretofore been an incident 
in the shipment of the live animals; and further allege that the in¬ 
vention of the refrigerator car, hv preventing such losses and by pre¬ 
venting other losses, such as bruises to the hides of animals shipped 
long distances, which materially reduce the value of such hides when 
cured, revolutionized the live-stock and fresh meat business of the 
country, developed the live-stock industry, and cheapened the cost 
of meats and animal by-products to the consumer and was, therefore, 
of incalculable benefit to the public. 

These defendants deny that they have any exclusive right to or 
monopoly over refrigerator ears; which fact may he inferred from 
the allegations in the bill of complaint. These defendants allege that 

anv and all who desire to do so mav secure, own, and furnish such 

• • 

refrigerator cars to the railroads for the purpose of carrying their 
products under the same terms, conditions, regulations, and tariffs 
of the railroads that the railroads require of these defendants. 


“Tlie Stockvards." 


These defendants admit that stockyards are public market places, 
to which all who wish may have free access and right to trade. 
These defendants allege that the stockyard companies do not buy or 
sell live stock at the stock vards or interfere with or affect in any wav 
the trading between the live-stock raisers or their agents, on the one 
hand, and the buyers on the other. 

2d Th(*se defendants allege that the defendant corporations or 

some of them, by purchasing live stock shipped to the stock- 
yards adjacent to their respective packing plants, have afforded and 
do afford the opportunity to the cattle raiser to dispose of his live 
stock for an immediate cash price at any and all times, in times of 
glut as well as in times of scarcity, and said defendants have by this 
means established and developed such stockyards and encouraged the 
growing of live stock. 

These defendants allege that they have likewise improved and 
made attractive to live-stock raisers the stockyards in which they 
have been interested, by promptly furnishing at great expense all 




24 


CALIF. COOPERATIVE CANNERIES VS. U. S OF A. ET AL. 


facilities and conveniences necessary or suitable to the receiving, 
caring for, and handling of live stock, and have thus developed and 
encouraged the growing of live stock. 

“Conveniences and Facilities Controlled hv Stockvards." 


“Packing-house Sites:" 

These defendants admit that as to all stockyards in which they are 

interested the stockyard companies generally own all the available 

land within the vards. These defendants deny that at anv stock- 

« • * 

yards in which they are interested all the land surrounding the yards 
is owned by companies controlled by the stockyard company or its 
principal stockholders. These defendants allege that in many in¬ 
stances stockyard companies or companies controlled by the stock- 
yard company or its principal stockholders have bought some land 
adjacent to the yards for the purpose of providing for the growth 
of the yards and for the establishment of additional packing plants 
at said yards whenever such opportunity offered. These defendants 
deny that new packing companies, as a rule, can secure desirable 
packing sites only from the stockyard companies or from the com¬ 
panies owned or controlled by said stockyard companies or their 
principal stockholders: and these defendants deny that stockyard 
companies, as a ride, are in a position to determine what packing 
companies and how many plants shall be established at the various 
stockyards, as charged in the bill of complaint. 

These defendants allege that it is necessary, in order to develop 
a market at stockyards and to encourage the owners of live stock to 
ship their live stock to the stockyards, that there be a number of 
packing companies or other purchasers ready to buy live stock pre¬ 
sented for sale at said stockvards and readv to buy said live stock 

• • • 

at all times, so that there will always he a steady competitive and at¬ 
tractive market to which live-stock producers may ship their live stock 
with the assurance that they will find a fair and prompt 
2f> market therefor. These defendants allege that for said rea¬ 
sons it is to the interest of the stockyard company and its 
stockholders to establish new packing plants at or adjacent to the 
stockyards, and these defendants, therefore, allege that it is good 
business foresight to acquire in advance at least some available land 
at or adjacent to the stockyards. 


“Sites for Stockyard 


Hanks and tattle-loan Companies:** 


These defendants allege that banks and cattle-loan companies are 
established for the purpose of supplying to live-stock producers 
funds which before tlie development of such specialized institutions 
as cattle-loan companies have not been easily available, and there¬ 
fore it is to their interest and that of the stockyard companies to 
facilitate the establishment of such institutions at or adjacent to the 
stockyards. 

These defendants admit that a stockyard company has the power 
to designate how many and which banks or cattle-loan companies 
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mav establish tliemselves within the vards which the stockvard com- 
pany owns, but these defendants deny that any stockyard company 
in which they or any of them are interested, or these defendants or 
any of them have ever exercised such power arbitrarily or to the 
detriment of the interests of the live-stock raiser or have ever exer¬ 
cised such power at all. These defendants take pride in pointing 
out the part they respectively have played in financing the live-stock 
industry through the encouragement of such live-stock banks and 
cattle-loan companies. 


“Hendering Plants 


These defendants admit that the stockyard companies generally 
find it necessary to determine who shall purchase carcasses of animals 
which have died from disease or accident while in transit or after 
reaching the stockyards, hut these defendants allege that the number 
of animals dying from disease or accident while in transit or after 
reaching the stockyards is generally not sufficiently large to attract 
capital or justify the existence of more than one company to handle 
such dead animals and generally no one company would undertake 
to perform tlie service or would invest the capital necessary to equip 
itself to perform the service of removing dead animals from the 
premises of the stockyards company if it were not assured of a suf¬ 
ficient volume of such business to justify such undertaking. 

These defendants allege that the maintenance of a sanitary condi¬ 
tion at the stockyards requires the prompt removal of such dead 
animals, and experience has shown that in order that such 
27 service may he rendered promptly and efficiently if is gen¬ 
erally necessary to regulate such business and enter into an 
arrangement with any company seeking to perform such service, 
under which such company will agree to he ready at all times to 
perform such service promptly and efficiently. These defendants 
denv that the prices which have been fixed for such dead animals 
at stockyards where they or any of them have been interested are 
or have been arbitrary, unreasonable, or unjust. 


“Commission Men’s Office Space:’' 

These defendants allege that no one office can he leased and no one 
pen can he allotted to more than one commission man at a time; 
that necessarily some offices and some pens are more advantageously 
located than others: hut these defendants deny the implied charge 
contained in the hill of complaint that there is discrimination on 
the part of any stockyard company in which they or any of them 
are interested in leasing office space and other accommodations and 
in allotting pens to commission men and traders at the stockyards. 

“Term i n a 1 Rail wa vs: ’ 9 

V 

These defendants allege that the terminal railways, to facilitate 
the switching of cars from trunk-line carriers to the stockyards, from 
the stockyards to the packing plants, and from the packing plants 
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to the trunk-line carriers. arc common-carrier railroads engaged in 
intrastate and interstate eonnneree, and that they are subject to 
the railroad commissions of the several States in which such railroads 
mav he located and to the Interstate Commerce Commission of the 
Cnited States: that under the laws of tin* several States ami under 
the interstate eonnneree act of the Cnited States it is illegal for such 
common-carrier railroads to discriminate between shippers in the 
location of sidings, spurs, or other accommodations, and severe pen¬ 
alties are prescribed under the several statutes aforesaid for such 
discriminations. 

These defendant- dene that there is or has been any discrimination 
against any packer or buyer by any stockyard terminal railway 
operating at anv dockyards, described in tin* bill of complaint, in 
which they or any of them are interested: these defendants deny 
that any such terminal or stockyard railway has practiced any dis¬ 
crimination in granting or withholding sidings, spurs, or other 
accommodations ret pi i red by any packing house, or by delay in load¬ 
ing animals brought at stockyards served bv -aid railways, or in 
switching: and these defendants allege that in the operation of the 
stockyards and terminal railways described in the bill of eom- 
’JS plaint, in which thev or any of them are interested, sen ice 
i- given to all alike without favoritism toward any shipper, 
dealer, packer, or buyer. 

“Market Papers and Journals:“ 

These defendants deny that the control of trade papers and jour¬ 
nals has been u-ed by them or any of them as a means whereby the 
flow of stock to the market mav be increased or decreased to the 
benefit of the slaughterer, and these defendants allege that the only 
object of these defendants, or any of them, in owning or controlling 
trade or market journals has been to furnish adequate market infor¬ 
mation. including accurate price statistics and quotations, which 
were not otherwise available. 

These defendant^ further allege that the establishment of such 
trade or market journals has been an important factor in affording 
better and more accurate information to live-stock producers and 
shippers as to the conditions of the respective markets to which thev 
desired to ship their live stock. 

These defendants denv the inferential charge contained in the 
bill of complaint that it is unlawful or improper for the parent com¬ 
panies mentioned in the hill of complaint or any of them to own. 
operate, or control the stockyards and facilities appertaining to 
stockvards or to derive a profit from such ownership, operation, or 
control of such stockyards. 

These defendants allege that the operation of stockyards costs large 
sums of monev and requires the investment of large capital, whether 
such stockvards are owned by these defendants or by others, and 
the investors in such facilities must derive a profit if they are to 
continue to keep their capital invested therein. These defendants 
further allege that the profits derived by these defendants or any 
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of (hem from the operation of such facilities are only a reasonable 
return upon the investment ami the capital employed and for the 
services performed; and these defendants deny that the charges 
made by the respective stockyards companies in which they or any 
of them are interested, for their respective services, would he lower 
were the stockyards operated bv others than by these defendants. 
These defendants allege that the expense and the reasonable profits 
of operating such stockyards must enter into the final prices charged 
for meats, without reference to what interests own or operate such 
vards. 

Said Swift A; Company alleges that it is to its interest and it 
desires to have woll-o<piippod and efficiently operated stockyards in 
connection with and adjacent to ils packing plants, so as to attract 
adequate supplies of live stock for slaughter in such packing plants. 

These defendants deny that control of stockyards and facilities 
appertaining to stockyards i* used by these defendants or any 
2h of them as a means of favoritism in dealing with commission 
men. They done that such control of stockyards and other 
facilities appertaining thereto has resulted in any discrimination by 
these defendants in favor of banks, cattle loan institutions, rendering 
plants, and concerns supplying food for live stock, which are located 
at or near to anv of the stockyards described in the hill of complaint. 

These defendants deny that control of stockyards and facilities 
appertaining thereto has been used by these defendants, or any of 
them, as a means to prevent tho establishment of now packing plants 
or to hamper the growth of those in existence. 

These defendants denv that control of stockyards and facilities 
appertaining thereto i* or has been used by the defendants as a 
means to prevent the development and limit tla* number of new 
markets or to centralize* and restrict business to tlx* stockyard* so 
controlled. Those defendants deny that tlx* control of stockyards and 
facilities appertaining therein afford* peculiar and exclusive access 
by the*e defendants to information concerning tbo receipts and sale 
of livestock, its disposition, and tlx* dissemination of information 
to the* producer. 


"Branch House 


Route Cars. Auto Trucks, and Told Storage W are¬ 
houses. 


"Branch I louses:" 

These defendants deny that tlx* branch houses operated by the 
said Swift A: Co. an* merely storage stations, but these defendants 
allege that such branch houses are established and operated for the 
purpose of facilitating the sab* and distribution of products produced 
and sold by said Swift & Co. and its subsidiaries. 

These defendants allege that Swift <fe Co. and its subsidiary com¬ 
panies own or operate approximately only 100 branch houses in the 
Tinted States and that said branch .houses are operated in actual 
and keen competition with all of the branch houses operated by 
the other parent companies and their subsidiaries described in the 
bill of complaint. These defendants further allege that the number 
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to the trunk-line carriers, are common-carrier railroads engaged in 
intrastate and interstate commerce, and that they are subject to 
the railroad commissions of the several States in which such railroads 
may be located and to the Interstate Commerce Commission of the 
United States; that under the laws of the several States and under 
the interstate commerce act of the United States it is illegal for such 
common-carrier railroads to discriminate between shippers in the 
location of sidings, spurs, or other accommodations, and severe pen¬ 
alties are prescribed under the several statutes aforesaid for such 
discriminations. 

These defendants deny that there is or has been any discrimination 
against any packer or buyer by any stockyard terminal railway 
operating at any stockyards, described in the bill of complaint, in 
which thev or anv of them are interested; these defendants deny 
that any such terminal or stockyard railway has practiced any dis¬ 
crimination in granting or withholding sidings, spurs, or other 
accommodations required by any packing house, or by delay in load¬ 
ing animals brought at stockyards .served by said railways, or in 
switching; and these defendants allege that in the operation of the 

stockvards and terminal railways described in the bill of com- 
% » 

2K plaint, in which they or any of them are interested, service 
is given to all. alike without favoritism toward any shipper, 
dealer, packer, or buyer. 

“Market Papers and Journals:” 

These defendants deny that the control of trade papers and jour¬ 
nals has been used bv them or any of them as a means whereby the 
flow* of stock to the market may be increased or decreased to the 
benefit of the slaughterer, and these defendants allege that the only 
object of these defendants, or any of them, in owning or controlling 
trade or market journals has been to furnish adequate market infor¬ 
mation, including accurate price statistics and quotations, which 
were not otherwise available. 

These defendants further allege that the establishment of such 
trade or market journals has been an important factor in affording 
better and more accurate information to live-stock producers and 
shippers as to the conditions of the respective markets to which they 
desired to ship their live stock. 

These defendants deny the inferential charge contained in the 
bill of complaint that it is unlawful or improper for the parent com¬ 
panies mentioned in the bill of complaint or any of them to own, 
operate, or control the stockyards and facilities appertaining to 
stockyards or to derive a profit from such ownership, operation, or 
control of such stockyards. 

These defendants allege that the operation of stockyards costs large 
sums of money and requires the investment of large capital, \vhether 
such stockyards are owned by these defendants or by others, and 
the investors in such facilities must derive a profit if they are to 
continue to keep their capital invested therein. These defendants 
further allege that the profits derived by these defendants or any 
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of them from the operation of such facilities are only a reasonable 
return upon the investment and the capital employed and for the 
services performed; and these defendants deny that the charges 
made by the respective stockyards companies in which they or any 
of them are interested, for their respective services, would be lower 
were the stockyards operated by otners than by these defendants. 
These defendants allege that the expense and the reasonable profits 
of operating such stockyards must enter into the final prices charged 
for meats, without reference to what interests own or operate such 
yards. 

Said Swift & Company alleges that it is to its interest and it 
desires to have well-equipped and efficiently operated stockyards in 
connection with and adjacent to its packing plants, so as to attract 
adequate supplies of live stock for slaughter in such packing plants. 

These defendants deny that control of stockyards and facilities 
appertaining to stockyards is used by these defendants or any 
29 of them as a means of favoritism in dealing with commission 
men. They deny that such control of stockyards and other 
facilities appertaining thereto has resulted in any discrimination by 
these defendants in favor of banks, cattle loan institutions, rendering 
plants, and concerns supplying food for live stock, which are located 
at or near to any of the stockyards described in the hill of complaint. 

These defendants deny that control of stockyards and facilities 
appertaining thereto has been used by these defendants, or any of 
them, as a means to prevent the establishment of new packing plants 
or to hamper the growth of those in existence. 

These defendants deny that control of stockyards and facilities 
appertaining thereto is or has been used bv the defendants as a 
means to prevent the development and limit the number of new 
markets or to centralize and restrict business to the stockyards so 
controlled. These defendants deny that the control of stockyards and 
facilities appertaining thereto affords peculiar and exclusive access 
by these defendants to information concerning the receipts and sale 
of livestock, its disposition, and the dissemination of information 
to the producer. 

“Branch Houses, Route Cars, Auto Trucks, and Cold Storage Ware¬ 
houses. 


“Branch Houses:” 

These defendants deny that the branch houses operated bv the 
said Swift & Co. are merely storage stations, but these defendants 
allege that such branch houses are established and operated for the 
purpose of facilitating the sale and distribution of products produced 
and sold by said Swift & Co. and its subsidiaries. 

These defendants allege that Swift & Co. and its subsidiary com¬ 
panies own or operate approximated only 400 branch houses in the 
United States and that said branch .houses are operated in actual 
and keen competition with all of the branch houses operated by 
the other parent companies and their subsidiaries described in the 
bill of complaint. These defendants further allege that the number 
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of branch houses operated by the larger packers who are engaged in 
shipping commodities from one State to another is greatly in excess 
of the number operated by small packers doing a local business and 
not engaged in shipping their commodities from State to State and 
who, therefore, do not require branch houses in distant cities. These 
defendants further allege that a widespread selling organization is 
absolutely essential to the larger packer for the efficient marketing 
in the consuming markets of the East of the live-stock products 
which are produced in the West. 

30 “Route Cars” and “Auto Trucks:” 

These defendants allege that there is no significance in the fact 
that the five large packers operate 90 per cent of the car routes op¬ 
erated by the whole packing industry in the United States, for the 
reason that, and these defendants allege that, said car routes of 
the respective parent companies are operated in competition with 
each other and, further, that small packers doing a local business 
have no occasion and ordinarilv do not undertake the distribution 
of their products by route cars to small towns at a distance from their 
packing plants. 

“Cold-storage Warehouses 

These defendants allege that the cold-storage warehouses described 
in the bill of complaint are necessary adjuncts and facilities for the 
preparation, conservation, and distribution of the food products 
stored therein. One of the purposes in operating such storage ware¬ 
houses is to conserve the surplus supplies of seasons of heavy produc¬ 
tion for use during seasons of light production, thereby furnishing 
a more uniform market for producers and supplying such products 
at lower prices to consumers during times of natural scarcity. 

Said defendant, Swift & Co., alleges that it has provided only 
sufficient cold-storage warehouses and space for its own business and 
that of its subsidiaries. These defendants denv that such cold- 
storage warehouses or space has been operated or is operated in col¬ 
lusion, combination, or agreement with others of said parent com¬ 
panies or their subsidiaries, and these defendants deny that they have 
employed or that they do employ or that they can employ such cold- 
storage facilities in aid of the control of the price of meats or sub¬ 
stitute foods. 

“The Parent Companies’ Acquisition of Above-described Facilities 

and Their Purposes in so Doing.” 

These defendants deny that the parent companies and their con¬ 
trolling heads, by a concert of action or pursuant to a common under¬ 
standing, or otherwise, set about the acquisition of the various stock- 
yards and the facilities appurtenant thereto, the terminal railways 
and market papers and trade journals, for the purpose (implied in 
the bill of complaint) of obtaining a primary profit, not only out of 
the sale of live stock purchased and slaughtered by them, but also on 
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that purchased and slaughtered by their competitors, or for the pur¬ 
pose (likewise implied in the bill of complaint) of repressing 

31 and discouraging development of so-called “independent 
packers and slaughter houses,” or for the purpose of control¬ 
ling the shipment of meat to the various markets. 

These defendants are informed and believe, and therefore allege, 
that the following phrases, “independent packers and slaughter 
houses,” “independents,” “outside investors” or “outsiders,” as used 
in the bill of complaint, mean and are intended to mean persons, 
firms, or corporations engaged in the meat-packing or other business 
other than the defendants in the bill of complaint, and that such 
phrases imply and were intended to imply, without expressly charg¬ 
ing, that the defendants in the bill of complaint are not acting in¬ 
dependently of and in actual competition with each other. 

These defe-dants allege that they, or some of them, have invested 
their capital in, have acquired the ownership of, and have operated 
stockyards for the purpose of securing an adequate and satisfactory 
supply of live stock for the operation of their packing plants adjacent 
to such stockyards. 

These defendants deny that in any instance the ownership or con¬ 
trol by other packers, or by anyone in fact other than the parent 
companies or one of them or their controlling heads of any stock- 
yards in which these defendants or any of them are interested, has 
been discouraged or opposed. 

These defendants deny that in pursuance of a common purpose, 
plan, and design, or otherwise, so-called “outside investors and in¬ 
dependent packers” have gradually been forced out as dominant 
factors in the ownership and management of most of the important 
stockyards in which these defendants or any of them are interested, 
as charged in the bill of complaint. 

These defendants further deny the inference in the bill of com¬ 
plaint that the means whereby these defendants or any of them 
secured an interest in any of the stockyards described in the bill of 
complaint were illegal, reprehensible, or contrary to good morals, but 
on the contrary these defendants allege that the acquisition of such 
interests or of capital stock in said several stockyards, whether by 
way of purchase or gift, was lawful and proper. 

These defendants deny that said Swift & Company has availed 
itself of any control which may have been acquired by it in the stock- 
yards companies mentioned in the bill of complaint, to grant ex¬ 
clusive privileges, such as the right to purchase dead animals, the 
right to furnish supplies and facilities, and the location of cattle 
banks and cattle loan companies, to concerns and corporations in 
which the parent companies or some of them, or individuals who 
were stockholders in said parent companies, held the controlling 
stock. 

32 These defendants deny that said Swift & Company, acting 
in concert or otherwise, with any or all other of the “parent 

companies” described in the bill of complaint, has employed any 
power or privilege, as alleged in the bill of complaint, with the intent, 
purpose, or effect of discouraging, suppressing the establishment of, 
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or dwarfing the growth of, so-called “independent packing com¬ 
panies” as might then be in existence, as charged in the bill of 
complaint. 

These defendants deny that they or any of them have employed 
any power or privilege described in the bill of complaint to enable 
said “parent companies,” their subsidiaries, or the individuals who, 
as alleged in the bill of complaint, own and control the “parent com¬ 
panies” and their subsidiaries, to obtain vast profits from the manage¬ 
ment of the stockyards or the grant of privileges appurtenant thereto. 

On the contrary, these defendants allege that any profits realized 
by them, or any of them, out of the ownership or operation of said 
stockyards, or any of them, have amounted to only a reasonable re¬ 
turn upon their investment in said stockyards and a reasonable com¬ 
pensation for the services rendered by and the facilities furnished 
at said stockyards. 

These defendants deny that any profit received by said Swift & 
Company, or its subsidiaries, from any source whatsoever have been 
enjoyed or realized by said companies, or any of them, without the 
same appearing or being disclosed in the profits of the “parent com¬ 
pany.” On the contrary, these defendants allege that the profits of 
said Swift & Company from each and every source are truthfully 
reflected in its balance sheets and financial statements, and such 
profits are annually audited and such balance sheets and statements 
are certified to be correct by independent and responsible certified 
accountants and are widely published and circulated. 

These defendants deny that said Swift & Company, in combination, 
collusion, agreement, understanding, or otherwise, with any other 
“parent company” described in the bill of complaint, or with their 
subsidiaries, has in any manner attempted to monopolize the meat 
industry of the country, or artificially, or otherwise, to control the 
ultimate price which the consumer pays for meat and meat products, 
as charged in the bill of complaint. 

“Contracts in Restraint of Trade:” 

These defendants deny that said Swift & Company, in combination, 
collusion, agreement, understanding, or otherwise, with any other 
“parent company” described in the bill of complaint, has entered 
into any unlawful contract or combination to restrain trade 
33 and commerce, or to artificially, or otherwise., prevent, be¬ 
tween themselves, competition in the prices for which meat 
and meat products are sold. 

These defendants deny that they or any of them have entered into 
any contract, combination, agreement, understanding, arrangement, 
or practice, whether known as “the percentage purchase arrange¬ 
ment,” as charged in the bill of complaint, or otherwise, which had 
as its ultimate object the elimination of competition not only in 
the purchase of live stock, but also in the sale of dressed meats; and 
these defendants deny that the “parent companies” agreed upon and 
recognized between themselves certain percentages or proportions to 
which they deemed that each company was entitled; and these de- 




CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. ET AL. 31 

fendants further deny that said Swift & Company so gauged its pur¬ 
chases that annually its purchases approximated actually or substan¬ 
tially the percentage so alleged to have been agreed upon. These 
defendants further deny that the purchases of live stock by Swift & 
Company or by its subsidiaries has been made in accordance with or 
pursuant to any agreement, understanding, or arrangement in regard 
thereto. 

These defendants deny that divers percentages covering purchases 
by the “parent companies” of live stock at the various stockyards 
were agreed upon; and these defendants deny that Swift & Company 
or its subsidiaries has been a party to any understandings, agree¬ 
ments, or arrangements whereby certain of the “parent companies” 
should buy at certain yards or should refrain from buying at certain 
yards, as charged in the bill of complaint. 

These defendants deny that any arrangements, agreements, or 
understandings were entered into with any so-called “outsiders” 
whereby purchases between the “parent companies” and such “out¬ 
siders” (also designated in the bill of complaint as “independents”) 
were effected upon a percentage basis, as charged in the bill of com¬ 
plaint. On the contrary, these defendants allege that they are in 
actual and keen competition with all others engaged in the purchase 
of live stock and the slaughter and sale of meats, including the other 
“parent companies” and their respective subsidiaries described in 
the bill of complaint. 

These defendants allege that Swift & Company is constantly striv¬ 
ing to increase its purchases of live stock, and they allege that Swift 
& Company did increase its purchases of cattle nearly 3Mi P^* cent in 
the four years ending with 1917. 

These defendants allege that the “parent companies” and many 
other packing companies, which are not defendants in the bill of 
complaint, have long established packing business and have been 
engaged for a great many years in the purchase of live stock at the 
respective stockyards in which the purchase of live stock is 
34 carried on in open markets and in which each purchaser can 
see from day to day just what number and kind of live stock 
his competitors are purchasing, and all of said packing companies, 
large and small, are likewise severally striving to increase their re¬ 
spective purchases of live stock. 

These defendants alleged that such constant effort on the part of 
all packing companies to increase their respective volume of busi¬ 
ness tends to bid up the price for live stock to a point where the pack¬ 
ing company can no longer afford to buy, for the reason that and 
these defendants allege that, the packing company, whether large or 
small, can not afford to pay more for live stock than it can get from 
the consumer for the meat and the by-products of the live stock. 

These defendants allege that such persistent, watchful and keen 
competition prevents said Swift & Co. from increasing its propor¬ 
tion of the total live stock purchases materially during any one year, 
but these defendants deny that such fact is evidence of or tends to 
prove any contract, agreement or understanding between the “parent 
companies” for any apportionment of live stock purchases among 
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or dwarfing the growth of, so-called “independent packing com¬ 
panies” as might then be in existence, as charged in the bill of 
complaint. 

These defendants deny that they or any of them have employed 
any power or privilege described in the bill of complaint to enable 
said “parent companies,” their subsidiaries, or the individuals who, 
as alleged in the bill of complaint, own and control the “parent com¬ 
panies” and their subsidiaries, to obtain vast profits from the manage¬ 
ment of the stockyards or the grant of privileges appurtenant thereto. 

On the contrary, these defendants allege that any profits realized 
by them, or any of them, out of the ownership or operation of said 
stockyards, or any of them, have amounted to only a reasonable re¬ 
turn upon their investment in said stockyards and a reasonable com¬ 
pensation for the services rendered by and the facilities furnished 
at said stockyards. 

These defendants deny that any profit received by said Swift & 
Company, or its subsidiaries, from any source whatsoever have been 
enjoyed or realized by said companies, or any of them, without the 
same appearing or being disclosed in the profits of the “parent com¬ 
pany.” On the contrary, these defendants allege that the profits of 
said Swift & Company from each and every source are truthfully 
reflected in its balance sheets and financial statements, and such 
profits are annually audited and such balance sheets and statements 
are certified to be correct by independent and responsible certified 
accountants and are widely published and circulated. 

These defendants deny that said Swift & Company, in combination, 
collusion, agreement, understanding, or otherwise, with any other 
“parent company” described in the bill of complaint, or with their 
subsidiaries, has in any manner attempted to monopolize the meat 
industry of the country, or artificially, or otherwise, to control the 
ultimate price which the consumer pays for meat and meat products, 
as charged in the bill of complaint. 

“Contracts in Restraint of Trade:” 

These defendants deny that said Swift & Company, in combination, 
collusion, agreement, understanding, or otherwise, with any other 
“parent company” described in the bill of complaint, has entered 
into any unlawful contract or combination to restrain trade 
33 and commerce, or to artificially, or otherwise,, prevent, be¬ 
tween themselves, competition in the prices for which meat 
and meat products are sold. 

These defendants deny that they or any of them have entered into 
any contract, combination, agreement, understanding, arrangement, 
or practice, whether known as “the percentage purchase arrange¬ 
ment,” as charged in the bill of complaint, or otherwise, which had 
as its ultimate object the elimination of competition not only in 
the purchase of live stock, but also in the sale of dressed meats ; and 
these defendants deny that the “parent companies” agreed upon and 
recognized between themselves certain percentages or proportions to 
which they deemed that each company was entitled; ana these de- 
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fendants further deny that said Swift & Company so gauged its pur¬ 
chases that annually its purchases approximated actually or substan¬ 
tially the percentage so alleged to have been agreed upon. These 
defendants further deny that the purchases of live stock by Swift & 
Company or by its subsidiaries has been made in accordance with or 
pursuant to any agreement, understanding, or arrangement in regard 
thereto. 

These defendants deny that divers percentages covering purchases 
by the ‘‘parent companies” of live stock at the various stockyards 
were agreed upon; and these defendants deny that Swift & Company 
or its subsidiaries has been a party to any understandings, agree¬ 
ments, or arrangements whereby certain of the “parent companies” 
should buy at certain yards or should refrain from buying at certain 
yards, as charged in the bill of complaint. 

These defendants deny that any arrangements, agreements, or 
understandings were entered into with any so-called “outsiders” 
whereby purchases between the “parent companies” and such “out¬ 
siders” (also designated in the bill of complaint as “independents”) 
were effected upon a percentage basis, as charged in the bill of com¬ 
plaint. On the contrary, these defendants allege that they are in 
actual and keen competition with all others engaged in the purchase 
of live stock and the slaughter and sale of meats, including the other 
“parent companies” and their respective subsidiaries described in 
the bill of complaint. 

These defendants allege that Swift & Company is constantly striv¬ 
ing to increa.se its purchases of live stock, and they allege that Swift 
& Company did increase its purchases of cattle nearly 3M> per cent in 
the four years ending with 1917. 

These defendants allege that the “parent companies” and many 
other packing companies, which are not defendants in the bill of 
complaint, have long established packing business and have been 
engaged for a great many years in the purchase of live stock at the 
respective stockyards in which the purchase of live stock is 
34 carried on in open markets and in which each purchaser can 
see from day to day just what number and kind of live stock 
his competitors are purchasing, and all of said packing companies, 
large and small, are likewise severally striving to increase their re¬ 
spective purchases of live stock. 

These defendants alleged that such constant effort on the part of 
all packing companies to increase their respective volume of busi¬ 
ness tends to bid up the price for live stock to a point where the pack¬ 
ing company can no longer afford to buy, for the reason that and 
these defendants allege that, the packing company, whether large or 
small, can not afford to pay more for live stock than it can get from 
the consumer for the meat and the by-products of the live stock. 

These defendants allege that such persistent, watchful and keen 
competition prevents said Swift & Co. from increasing its propor¬ 
tion of the total live stock purchases materially during any one year, 
but these defendants deny that such fact is evidence of or tends to 
prove any contract, agreement or understanding between the “parent 
companies” for any apportionment of live stock purchases among 
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them, but on the contrary these defendants allege that such fact re¬ 
sults from an economic law which is applicable to every established 
industry where competition exists, and is peculiarly true of the pack¬ 
ing business foY the reason that the well known small profit of pack¬ 
ing companies on the sales of their products (heretofore in this an¬ 
swer referred to) fixes a narrow range within which any packing 
company can afford to bid up the price of live stock in order to in¬ 
crease its proportion of the total purchases of live stock. 

These defendants alleged that by far the largest proportion of 
live stock for meat purposes is produced in the Western States and 
particularly in the States lying west of Chicago and that by far the 
largest proportion of the fresh meat and by-products resulting from 
the slaughter of such live stock is consumed in the Eastern States 
and particularly in the New England and North Atlantic States; 
that as a result of the invention of the refrigerator car, it is more 
economical to slaughter live stock in the West near the sources of 
supply and ship the fresh meat and by-products to the numerous 
consuming centers in the East than to ship the live stock from the 
West to such consuming centers in the East for slaughter. 

These defendants alleged that approximately 90 per cent of the 
meat derived from live stock slaughtered in the West is not sold or 
consumed at the place of slaughter, but is shipped long distances, 
the largest part thereof being shipped to cities and towns in the East 
at which such fresh meat must be sold promptly for the best price 
there obtainable, for the reason that fresh meat is a highly 
35 perishable commodity and each succeeding day it is held it 
will bring a constantly lower price. 

These defendants allege that no agreement or other arrangement 
concerning the purchase of live stock can have any effect upon prices 
which the fresh meat will sell for at the consuming centers, but that 
the price which can be obtained for the fresh meat is dependent upon 
the supply of meat and the demand for meat at the city or town 
where the meat is offered for sale. 

These defendants allege that, even if the defendants should enter 
into an agreement or other arrangement affecting the aggregate num¬ 
ber of live stock purchased, as charged in the bill of complaint, such 
agreement or arrangement could not change the then existing supply 
of fresh meat or affect the then demand for that supply of fresh 
meat at the local market in the East; and that if the local market in 
the East be glutted with fresh meat, prices will fall without refer¬ 
ence to the quantity of live stock at that time being purchased in the 
West or the price paid therefor; and likewise if the local market in 
the East has less fresh meat upon it than there is demand for, prices 
for that limited supply of fresh meat in that market will rise without 
reference to purchases and prices of live stock in the West; and that 
no agreement or other arrangement can affect prices of fresh meats 
at the local selling points that does not operate upon the supply of 
meat or the demand for meat at that particular point. 

These defendants deny that they or any of them are directly or 
indirectly a party to any such agreement, combination, or arrange- 
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ment to directly or indirectly affect the supply or demand for meats; 
but they allege that the prices at which they buy live stock and sell 
fresh meats and all other commodities sold by them are determined 
solely by the economic law of supply and demand. 

These defendants deny that means were adopted by them or any 
of them, whereby and by virtue of the “parent companies” alleged 
control over many stockyards, as charged in the bill of complaint, 
sales to so-called “outsiders” or “independents” were controlled by 
the “parent companies”; and these defendants deny that such con¬ 
trol as the “parent companies” have exercised over stockyards, stock- 
yards’ loan institutions, terminal railways and other privileges and 
perquisites to the operation of such stockyards has discouraged oppo¬ 
sition or competition by commission men or such so-called “inde¬ 
pendent packers,” as charged in the bill of complaint. 

“Control of Substitute Foods.” 

These defendants deny that they or any of them have eliminated 
competition in meat products, as charged in the bill of complaint. 
These defendants further deny that they or any of them set about to 
control the Nation’s supplies of fish, vegetables, either fresh 
36 or canned, fruits, cereals, milk, poultry, butter, eggs, cheese, 
and other foods ordinarily handled by wholesale grocers or 
produce dealers, as charged in the bill of complaint. On the con¬ 
trary, these defendants allege that Swift & Company and its sub¬ 
sidiary companies entered upon the business of handling fish, vege¬ 
tables, either fresh or canned, fruits, milk, poultry, butter, eggs, and 
cheese for the purpose of utilizing their distributive sales agencies 
economically, as they had a lawful right to do. 

These defendants allege that the handling of such products through 
its branch houses enabled Swift & Company and its subsidiary com¬ 
panies to dispose of a larger volume of products without a propor¬ 
tionate increase in expense; and has been in the interest and for the 
benefit of the consuming public, in that it has enabled the consum¬ 
ing public to receive said perishable products in a better condition 
for consumption than would have otherwise been the case. These 
defendants allege that the handling of said products has made it 
possible for Swift & Company and its subsidiary companies to estab¬ 
lish branch houses and car routes at points which would not support 
a branch house or a car route handling only meat products, thus 
reaching a territory and serving a consuming public theretofore 
without a satisfactory means of supplying its wants in said perish¬ 
able products; and, likewise, furnishing a broader outlet for the 
farmers’ products by reaching a broader consuming public. 

These defendants allege that there is, and can be nothing illegal 
or reprehensible in the defendants reaching “remote spots” as in¬ 
sinuated in the bill of complaint. On the contrary, these defend¬ 
ants allege that such reaching of “remote spots” is lawful and in the 
public interest. These defendants allege that they had and have 
a legal right to handle said products and are economically justified 
in so doing. 

3—4071a 
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These defendants deny that Swift & Company or its subsidiaries 
ever employed their distributive facilities or otherwise to fix prices 
so low as to eliminate competition. 

These defendants deny that they or any of them have attempted 
to monopolize commerce in any of the food products above men¬ 
tioned and they deny that any act or acts of these defendants have 
resulted in the defendants obtaining complete control of any food 
products, as charged in the bill of complaint. On the contrary, 
these defendants allege that Swift & Company and its subsidiaries 
handle an amount of so-called “substitute foods” which is negligible 
in comparison with the Nation's supplies of such “foods.” 

These defendants deny that unless prevented by a decree of this 
court, the defendants will, “within the compass of a few years, control 
the quantity and price of each article of food found on the Ameri¬ 
can table,” as charged in the bill of complaint. 

37 “Extent to Which the Monopolistic Attempts Have 

Been Successful.” 

“Financial Growth, Present Net Worth, and Volume of Business: 

These defendants allege that they have no knowledge in regard to 
the financial figures of “parent companies” other than Swift & 
Company, and therefore these defendants neither admit nor deny 
the averments contained in the bill of complaint in regard to the 
aggregate financial growth of the “parent companies,” or in regard 
to the payment of cash dividends by said companies. These defend¬ 
ants deny that it is illegal, reprehensible, or contrary to good busi¬ 
ness morals, as impliedly charged in the bill of complaint, to re¬ 
invest earnings of the defendant corporations in their business. 
These defendants allege that the profits made by Swift & Company 
and its subsidiary companies have been reasonable and have been 
the lowest possible consistent with a reasonable return upon the in¬ 
vestment in the business, and have been so low as to practically not 
affect the prices at which its products are, or have been, sold to the 
consuming public. 

These defendants deny that vast profits, whether difficult of ascer¬ 
tainment or otherwise, have been realized by the individual defend¬ 
ants by virtue of either their alleged personal control of other pack¬ 
ing houses and slaughtering companies than the “parent companies” 
and their subsidiaries, or their interest in stockyards, terminal rail¬ 
ways, rendering companies, cattle-loan institutions, and other cor¬ 
porations, as charged in the bill of complaint. And these defend¬ 
ants deny that such corporations had their inceptions in, or depend 
for their prosperity upon advantages or privileges growing out of 
interlocking control of stockyards and stockyard companies. 

“Number of Controlled Companies”: 

These defendants have no knowledge of the number of corpora¬ 
tions, trade names, or concerns in which other “parent companies” 
than Swift & Company or their respective subsidiaries have an inter- 
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est, and therefore they neither admit nor deny the averments con¬ 
tained in the bill of complaint in regard to the number of corpora¬ 
tions and concerns, including trade names, which the “parent 
companies” or the individual defendants and their families maintain 
and control, as set forth in the bill of complaint; but these defend¬ 
ants deny that they have acquired or organized any concerns or 
corporations in furtherance of any scheme or plan of action, gen¬ 
eral or otherwise, for the purpose of restraining or monopolizing trade 
or commerce, as alleged in the bill of complaint. 

38 “Extent of Industrial Control in the Substitute Foods and 
Unrelated Commodities:” 

These defendants deny that, if the growth of the parent companies 
and their subsidiaries is permitted to continue unchecked, they will 
within a few years completely control the various industries in which 
the defendants are engaged. 

These defendants have no knowledge of the averments contained 
in the bill of complaint as to the value of business transacted by 
Armour & Company in 1916, and therefore these defendants neither 
admit nor deny said averments. 

These defendants deny that they, or any of them, have any pur¬ 
pose or intention to secure control of the market for “meat substitute 
foods,” as charged in the bill of complaint. 

These defendants deny that it is illegal, reprehensible, or against 
good business morals for the “parent companies” in a large number 
of instances to contract for the exclusive output of many other com¬ 
panies engaged in the production of so-called “substitute foods” and 
so-called “unrelated commodities”; or to market the outputs of such 
companies through the distributive facilities of the “parent com¬ 
panies” or their subsidiaries; or in this fashion for the “parent com¬ 
panies” to control the output of such concerns and the market price 
of their products as completely as though they themselves owned the 
producing companies; but these defendants deny that any of them 
is or has been a party to any combination, agreement, understand¬ 
ing, contract, or conspiracy to restrain trade or monopolize com¬ 
merce in meat products or substitutes or other foods consumed in 
the United States. 


“Individual Defendants.” 

These individual defendants admit that they or some of them are 
officers, directors, agents, employees, or stockholders of Swift & Com¬ 
pany, described in the bill of complaint as a parent company, or 
of the so-called “Swift defendants,” described in the bill of com¬ 
plaint as corporations, or some of them, or the so-called “other 
defendants,” described as corporations in the bill of complaint; but 
they deny that they are officers, directors, agents, employees, or 
stockholders of any of the other so-called “parent companies” or 
their subsidiaries. 

Said individual defendants admit that some of them are, in their 
individual capacity, financially interested in stockyards, terminal 
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railways, cattle loan hanks, rendering companies, and other institu¬ 
tions located at or adjacent to stockyards. 

Said individual defendants allege that the corporations dealing in 
so-called “substitute foods” and so-ealeld “unrelated commodi- 

39 ties,” referred to in the bill of complaint, are controlled by 
their respective stockholders acting by and through their 

duly elected directors and officers. 

Said individual defendants admit that in manv instances stock 

%/ 

certificates representing capital stock of corporations which are 
owned by said Swift and Company stand in their respective names 
as a matter of convenience to such “parent company,” but that such 
stock certificates are owned and held by said “parent company”; 
and these individual defendants deny that there is anything illegal 
or reprehensible or contrary to good business morals in their said 
activities. 

Said individual defendants deny that they have or exercise any 
control over the facilities or instrumentalities of the meat business 
other than as aforesaid, and they deny that by reason of their inter¬ 
ests in such corporations dealing in so-called “substitute foods” and 
so-called “unrelated commodities” the parent companies are enabled 
to carry out the alleged purpose of the combination charged in said 
bill of complaint. 

These individual defendants deny that their interests in such cor¬ 
porations hereinbefore described are now or will continue to be a 
sinister or every present means of furthering any attempt to monopo¬ 
lize or to perfect a monopoly, so that the “parent companies” or 
their subsidiaries will have or will ever have complete control either 
of meat products or of all so-called “substitute foods” consumed in 
the United States, as charged in the bill of eomplaint. 

“Subsidiaries Defendant.” 

These individual defendants deny that New England Dressed 
Meat & Wool Company, a corporation organized and existing under 
the laws of the State of Maine; North Packing & Provision Com¬ 
pany, a corporation organized and existing under the laws of the 
State of Maine; The Sperry & Barnes Company, a corporation or¬ 
ganized and existing under the laws of the State of Connecticut; 
John P. Squire & Company, a corporation organized and existing 
under the laws of the State of Maine; John P. Squire & Company 
(Inc.), a corporation organized and existing under the law’s of the 
State of Massachusetts; John P. Squire & Company (Inc.), a cor¬ 
poration organized and existing under the law s of the State of Rhode 
Island; Springfield Provision Company, a corporation organized and 
existing under the laws of the State of New Hampshire; White, 
Pevey & Dexter Company, a corporation organized and existing under 
the laws of the State of Maine, are subsidiaries of any “parent com¬ 
pany” described in the bill of complaint, or that any so-called “par¬ 
ent company” has any ownership, interest or title in and to 

40 any of the capital stock or property of any of the said com¬ 

panies. 
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These individual defendants further deny that Western Meat Com¬ 
pany, a corporation organized and existing under the laws of the 
State of California; Oakland Meat & Packing Company, a corpora¬ 
tion organized and existing under the laws of the State of California; 
Nevada Packing Company, a corporation organized and existing 
under the laws of the State of Nevada, are subsidiaries of any of the 
so-called “parent companies,” or any of them, as charged in the bill 
of complaint, or that any of said “parent companies” has any owner¬ 
ship, interest, or title, directly or indirectly, in or to any of the capital 
stock or property of any of said companies. 

Conclusion. 

These defendants deny that they or any of them is or has been 
a party to any combination, agreement, understanding, contract, or 
conspiracy to restrain trade, or to monopolize commerce in meat 
products or “substitute foods” consumed in the United States. 

These defendants allege that the allegations and charges in each 
of the paragraphs of the bill of complaint are not sufficiently defi¬ 
nite and specific to constitute a violation of law, but are too general 
and vague. * 

These defendants allege that the bill of complaint does not allege 
acts or facts to constitute a violation of law, but that the charges con¬ 
tained in the bill of complaint and in each paragraph thereof are 
mere statements of legal conclusions. 

These defendants deny that complainant is entitled to the relief, or 
any part thereof, as prayed for in its bill of complaint, and allege 
that complainant under the allegations of its complaint is without 
standing or right in this court or in any court of equity. 

These defendants deny all and all manner of unlawful acts what¬ 
soever whereof they are in anywise by the said bill of complaint 
charged; all of which matters and things these defendants are ready 
and willing to prove as this honorable court shall direct. 

These defendants pray in all things the same benefit and advan¬ 
tage of this, their answer, as if they had pleaded or demurred to 
said bill of complaint. 

Wherefore these defendants pray that the bill of complaint herein 
be dismissed with costs: 

Swift & Company (Illinois)Swift & Company (West Vir¬ 
ginia) ; Swift & Company, Inc. (Kentucky); Swift & Com¬ 
pany, Ltd. (Louisiana); Swift & Company (Maine); 
Swift Beef Company; United Dressed Beef Co. of New 
York; J. J. Harrington & Company, Inc.; Bimbler Com¬ 
pany; The G. H. Hammond Company; Omaha Packing 
Company; Plankinton Packing Company; Sturtevant & 
41 Haley Beef & Supply Company ; E. K. Pond Packing Com¬ 
pany; Van Wagenen & Schickhaus Company; Hammond 
Beef Company; Omaha Meat Company; A. Canfield Com¬ 
mission Company; H. C. Derby Company; Metropolitan 
Hotel Supply Company; Vermont Supply Company; The 
Hotchkiss Beef Co.; Western Packing Company; Louis F. 
Swift; Edward F. Swift; Charles H. Swift; Gustavus F. 
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Swift, Jr.; Harold H. Swift; Alden B. Swift; George H. 
Swift; Laurence A. Carton; Frank S. Hayward; Charles A. 
Peacock; Wilfred W. Sherman; Wellington Leavitt; John 
M. Chaplin; William B. Traynor, 

By HENRY VEEDER, 

Their Solicitor. 


Answer of Armour Defendants. 

Filed February 27, 1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 37623. 

United States of America, Petitioner, 

v. 

Swift & Company, Armour and Company, Morris & Company, 
Wilson & Co., Inc., and Cudahy Packing Company et al., De¬ 
fendants. 

The joint and several answer of Armour & Company, a corpora¬ 
tion organized under the laws of the State of Illinois; Armour & 
Company, a corporation organized and existing under the laws of 
the State of New Jersey; Armour & Company, a corporation organ¬ 
ized and existing under the laws of the State of Kentucky; Armour 
& Company, a corporation organized and existing under the laws 
of the State of Texas; Armour & Company (Ltd.), a corporation 
organized and existing under the laws of the State of Louisiana; 
The Anglo American Provision Company, a corporation organized 
and existing under the laws of the State of Illinois; The Colorado 
Packing & Provision Company, a corporation organized and existing 
under the laws of the State of Colorado; Fowler Packing Company, 
a corporation organized and existing under the laws of the State of 
Maine; Hammond Packing Company, a corporation organized and 
existing under the laws of the State of Illinois; The New York 
Butcher’s Dressed Meat Company, a corporation organized and ex¬ 
isting under the laws of the State of New York ; Atlantic Hotel 
Supply Company (Inc.), a corporation organized and existing under 
the laws of the State of New York; and of J. Ogden Armour, Charles 
W. Armour, A. Watson Armour, Laurance H. Armour, Arthur 
Meeker, R. J. Dunham, F. Edson White, George M. Willetts, 
42 Frederick W. Croll, and George B. Robbins, defendants to the 
petition or bill of complaint of the United States of America. 
These defendants, for answer to the said petition or bill of com¬ 
plaint, or unto so much or such parts thereof as they are advised it 
is necessary or material for them to make answer unto, answering, 
say: 
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I. 

They respectively admit, for all the purposes of this suit or pro¬ 
ceeding, the organization and existence of the respective corporate 
defendants, and that they were organized respectively under the 
laws of the respective States as stated in said petition or bill of com¬ 
plaint. 

II. 

They respectively, for like purposes, admit that Armour & Com¬ 
pany of Illinois referred to in the said petition or bill of complaint 
as the parent company, is, either directly or through subsidiaries, en¬ 
gaged in (a) the purchase and slaughter of live stock; (6) the prepa¬ 
ration and manufacture of dressed meats and edible by-products of 
the slaughter; (c) the curing, canning, or otherwise preparing for 
the market of the edible products and by-products of the slaugh¬ 
tered animal; ( d ) the production and sale of nonedible by-products 
and of articles in the manufacture of which these nonedible products 
are largely used; ( e ) the manufacturing, canning, or otherwise pre¬ 
paring to a limited extent for the market and the sale and distribu¬ 
tion of food supplies other than meats, such as are referred to in 
said petition or bill of complaint as substitutes for meat foods, but 
deny that it is either directly or indirectly engaged in the manufac¬ 
turing or canning or packing of fish, vegetables, or cereals; (/) the 
manufacture and sale to a limited extent and primarily for the pur¬ 
poses of its own business of various other articles commonly pur¬ 
chased and used either by the producer of live stock, the companies 
transporting the live stock or dressed meats, or the competitors of 
this parent company, such as are in said petition or bill of com¬ 
plaint referred to as (but which these defendants respectively deny 
are) unrelated commodities, but these defendants deny that the alle¬ 
gations of said petition or bill of complaint in respect to the activi¬ 
ties of said defendants show facts which constitute interstate or 
foreign commerce. 

III. 

These defendants respectively deny that by the supposed unlaw¬ 
ful means and methods set out or complained of in the said petition 
or bill of complaint, or any or either of them, or by any other un¬ 
lawful means or methods, or otherwise, this parent company and de¬ 
fendants referred to in the said petition or bill of complaint 
43 as its subsidiaries, or any or either of them—acting by or 
through their principal officers, who have been made defend¬ 
ants herein, or otherwise—have attempted to dominate, control, or 
monopolize a very great or any proportion or part of the food sup¬ 
ply of the Nation (other or otherwise than as they respectively, law¬ 
fully, and properly carry on and so therein lawfully and properly 
dominate and control their own respective legitimate businesses, as 
they lawfully may); or that they, or either of them, have thereby or 
otherwise, or in any way, built up an unlawful monopoly or control 
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over divers and sundry or any products or commodities in said peti¬ 
tion or bill of complaint referred to, or of any products or commodi¬ 
ties whatever. 

These defendants respectively deny that this so-called parent com¬ 
pany and the subsidiaries, defendants, or any or either of them, by 
the same or similar methods, or otherwise, are attempting to increase 
or extend any supposed monopoly such as referred to in said petition 
or bill of complaint or otherwise; or that there is or has been any 
such, or any monopoly; or that they or any or either of them are 
enabled thereby, or otherwise, to, or do, artificially control the supply 
and the price, or either of them, of the food supplies of the Nation, 
or of any part thereof. 

These defendants deny that they either with the other defendants 
to said petition or bill of complaint, or any or either of them, or other¬ 
wise, have created or obtained, or that these defendants, or any or 
either of them, have attempted to create or obtain, any monopolies or 
monopoly in or of the interstate trade or commerce, or of any part of 
the interstate trade or commerce, in or of live stock, meat products 
and substitute foods, or any or either of them, or in any other prod¬ 
ucts or commodities, or that they have acquired or have, or have ever 
had, certain or any instrumentalities, facilities, or advantages by 
which they have been or are or might be enabled to more effectively 
or otherwise, or in any way, monopolize, or that they have in any way 
monopolized or attempted to monopolize any part of the trade in 
such, or any, products or commodities, or that they are or have been 
engaged in any contract or contracts, combination or combinations, 
or conspiracy or conspiracies in restraint of trade or commerce among 
the several States, either with each other or with any other person 
or persons. 

They deny that they have acquired or have any instrumentalities, 
facilities, or advantages other than such as are lawful, fair, and 
proper, and as have legitimately resulted and come, and do legiti¬ 
mately result and come from their industry, application, skill, experi¬ 
ence, and efficiency in the proper organization and conduct of their 
business and trade and such as have been and are open to any others 
to possess or acquire and exhibit and apply. 

44 IV. 

These defendants admit that this parent company, Armour & Com¬ 
pany is the successor or natural outgrowth of concerns of many 
years’ standing and that its principal business is the purchase and 
slaughter of live stock, consisting of cattle, hogs, sheep, and calves, 
the dressing of the carcasses and the preparation and distribution 
and sale as and to the extent of the dressed meat and food products, 
and the distribution of the dressed meats in interstate commerce 
(as well as in intrastate commerce) through various means, by 
which the dressed meat reaches the retail butchers and is by the 
retail butchers sold to the consumers, and also including in their 
said business the saving and utilization for its most valuable uses 
of every part and portion of the slaughtered animal, and their 
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preparation for market and their use in the manufacture or pro-* 
duction of useful commodities in whole or in part therefrom, and 
the sale and disposition thereof. 

V. 

The invention and the use by these defendants of refrigerator 
cars, by means of which the dressed meats might be and are trans¬ 
ported long distances and preserved free from decay during transit, 
have enabled them to widely extend their market for fresh meats, and 
to slaughter the live stock near the source of supply in the meat- 
producing sections of the West and to sell the products thereof in the 
more densely populated and meat-consuming centers of the East, 
and thereby supply a greatly increased demand therefor and con¬ 
sumption thereof; and they say that this has resulted in a large 
economic saving to both producer and consumer and in a greater 
demand and a ready cash market for live stock to supply such de¬ 
mand for such meats, and an increase of live-stock production as a 
dependable source of supply of meat and products of meat animals. 

The “route” refrigerator cars have been employed to carry such 
meat supply to the smaller towns and places which require smaller 
and less than carload quantities; and for the same purpose auto 
trucks have been introduced, when more prompt and efficient than 
railroad cars; to supply smaller towns and places or where the places 
are not reached bv railroad service. 

That the ownership and use of refrigerator cars by the defend¬ 
ants and of an efficient organization to handle them were and are 
necessary for the legitimate purposes of defendants’ business afore¬ 
said, and the carrying on thereof and of preserving in transit the 
fresh meats and commodities requiring refrigeration in order to pre¬ 
vent their quick decay and to enable their transportation in good, 
wholesome condition to the markets where they were to be 
45 disposed of and consumed; that such provision and owner¬ 
ship and handling and operation of such refrigerator cars by 
the defendants and other packers has been going on for many years 
and has been approved, authorized, and regulated by the Interstate 
Commerce Commission and its lawfulness, necessity, and economic 
utility full established and recognized. 

These defendants deny that through the ownership and use of 
said refrigerator cars or the operation of said route care or other¬ 
wise they have or enjoy any unlawful rates, concessions, privileges, 
or advantages from the railroads or the carriers and say that they 
ship their products under tariffs and rates, rules, and regulations 
prescribed in valid, published tariffs on file with the Interstate 
Commerce Commission and pay the same rates and operate under 
the same rules and regulations as are lawfully prescribed for and 
paid and observed by, or available to, all others shipping the same 
or like commodities. 

VI. 

These defendants admit that such stockyards as are described in 
said petition or bill of complaint which are public stockyard mar- 
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kets are employed for the yardage and care of cattle, sheep, and 
hogs at places where such live stock are customarily offered for sale 
and sola and have been shipped for sale, and that customarily all 
who wish either to buy or sell such live stock have been and are given 
free access to and the privilege to trade in and buy and sell live 
stock in such yard. When and as the amount of business at such a 
stockyard has become or been large enough to call therefor, men 
who are or become skilled therein have engaged and do engage in 
the purchase and sale of live stock at such yards as commission men 
for those who desire to purchase or have live stock for sale. The 
principal business of such commission men in the sale of live stock 
for producers or shippers who desire their services and do not wish 
themselves to trade in person at the yard. Such commission men 
customarily are the consignees, as well as the agents of the shippers 
of live stock whom they serve, and have no connection or affiliation 
whatever with the defendants, and have or need to have no financial 
or other relationship with owners of the stockyards, other than as 
tenants of offices and in dealing with the stockyard companies with 
respect to the yardage and care of live stock consigned to them and 
the allotment to such commission men of pens in the yards in which 
the live stock consigned to them is yarded and sold. 

The sales and purchases of live stock at such yards customarily 
take place in, at, or near the respective pens in which the live 
stock dealt in are confined and in which they are shown to and 
examined by the proposed buyer. 

46 The live stock are sold by weight per 100 pounds, and 

upon the sale are weighed by the stockyard company from 
seller (owner or commission men) to buyer; and the stockyard com¬ 
pany makes and keeps a record of the sales and weights as well as of 
the receipt and yardage, feeding, and care of the live stock. 

Statistics and data as to the market prices for each day, includ¬ 
ing numbers and kinds and grades of live stock received or to 
arrive on that day at that stockyard and at other yards, and prospec¬ 
tive receipts are publicly posted by the stockyard company at the 
Exchange Building and usually at other well-known places in the 
yard. 

While the stockyard company has and exercises such control of 
the yards and of its own provision and furnishing of the facilites 
which it provides as the performance of its function in those re¬ 
spects calls for and makes necessary, it makes no unjust or unfair 
discrimination, of which these defendants are aware, as between 
different companies or persons who make use of such facilities, 
either as to providing sites or locations for packing houses or among 
those desiring them, or as to granting switch tracks or sidings or 
other accommodations, which are subject to the control of the public 
utilities commission or similar body in the State, or of the Interstate 
Commerce Commission, or as to location of banks or loan compa¬ 
nies or offices of commission men, or the allotment to commission 
men of pens, except that (as defendants are informed) there is or 
may be observed a long-standing custom of permitting commission 
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men to retain their live-stock pens from year to year as they do their 
offices. 

These defendants say that if there is or has been any unjust, 
unfair, or intentional discrimination on the part of any stockyard 
company, or of any terminal or other railroad at any such yam or 
yards, toward or for or against any packers or buyers or sellers or 
commission men, in any or either of the matters or respects aforesaid, 
or in or by practicing delay in allotting animals brought or in switch¬ 
ing loaded cars to connecting lines, or in any other respect what¬ 
ever, these defendants, as to any such case have not, nor has any or 
either of them, been knowing or privy thereto or in any way what¬ 
ever responsible therefor. 

The statements in the said petition or bill of complaint of the 
character of services performed by the commission men and with 
respect to the services performed by the stockyards companies are 
believed to be accurate. 

These defendants believe it to be true that the charge of the 
stockyard companies for yardage, feed, and other services and mate¬ 
rials furnished by them are prescribed by the respective stockyards 
companies rendering such sendees. So far as these defend- 
47 ants, respectively, have any information or are aware of the 
services, facilities, and conveniences rendered by the respec¬ 
tive stockyards or of the charges made by them therefor, they are 
rendered and made fairly and without any discrimination as be¬ 
tween different shippers, commission men, companies, and persons 
to or for whom they are rendered or made. With respect to each 
and every such matter or things, these defendants have not and have 
never had or exercised any control, interference, or say whatever 
to or toward the giving or showing any partiality or discrimination 
to or against one customer thereof against or to another. 

These defendants deny that with respect to the allotment to or 
the seeking by any company or person, other than themselves, of 
packing sites or sites for packing houses, or respect to the num¬ 
ber of plants or packing houses that should be established at the re¬ 
spective stockyards or any or either of them, or with respect to tho 
allotment to or securing by any banks or loan companies of loca¬ 
tions or sites for their banks or offices, or of any or either of them 
in or near stockyards, or with respect to the designation of how 
many and which banks or loan companiedfcnight establish themselves 
at or near such yards or any or either of them, these defendants have 
not, nor has any or either of them, interfered or sought to interfere, 
or to direct or control the same. 

Defendants deny that they have or either of them has jointly or 
severally used or exercised any power, control, or interest they may 
have in any stockyard companies to hinder, impede, or prevent the 
establishment, enlargement, or development of packing plants at 
any such yards, nor has there been any such hindering, impeding, 
or preventing, so far as they have any knowledge, information, or 
belief. The action of any such stockyard company or companies has 
been to encourage the establishment of such packing plants and busi¬ 
nesses as would tend to develop and increase the legitimate business 
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and business interests of such stockyard companies. That this same 
statement applies to the action of the stockyard companies with re¬ 
spect to sites for banks and loan companies. 

While such banks and loan companies as are, or may be, located 
at or near the stockyards do a considerable business, according to 
the information and belief of these defendants respectively, the great 
bulk of such cattle paper is not held by such banks or loan com¬ 
panies, the principal business of which is not to lend money but to 
discount and guarantee the note of the live-stock producer or dealer 
and thereby lend and pledge their credit to enable such live-stock 
producers or dealer to secure money from the eastern banker neces¬ 
sary for the purpose of his business, and any statement or inference 
in the said petition or bill of complaint that stockyard companies 
through control of bank or loan company sites can or do 
48 wield or have an influence or effect over stockmen or raisers 
of or dealers in live stock, in any way or sort whatever to the 
detriment or prejudice of such stockmen, raisers, or dealers is un¬ 
true. Any statement or inference in the said petition or bill of 
complaint that these defendants, or any or either of them, have 
wielded or exercised, or do wield or exercise any such influence, or 
that they, or any or either of them, have attempted or do attempt 
to wield or exercise or have any such influence is untrue and baseless. 

VII. 

As to terminal railways: Defendants say that in order to facilitate 
the connection at stockyards with main or trunk line railroads for 
the purpose of switching cars from such railroads to stockyards, from 
yards to packing plants, from packing plants to main or trunk line 
railroads, it is necessary and proper that terminal railways should be 
constructed for such purpose, and that stockyard companies have 
established such roads and have acquired an interest in and use such 
roads to promote the development and use of stockyards at a satis¬ 
factory and attractive market center for live-stock producers and 
shippers, offering and affording such producers and shippers adequate 
transportation service at such stockyards, and offering and affording 
all industries there located like service. These defendants deny that 
they, or any or either of them, have sought or acquired or exercised, 
through their interest in s^bekvard companies or otherwise, any in¬ 
terest or control in such terminal raihvays for the purpose of dis¬ 
criminating against other packers or independent buyers or engaging 
in, bringing about, or doing any improper or unlawful practices, or 
been responsible for any unlawful acts or conduct whatever in con¬ 
nection therewith. 

VIII. 

As to market papers and journals: Defendants say that producers 
of live stock require and should be furnished full, accurate, and un¬ 
biased reports of the demand for live stock, the prices prevailing at 
various markets, and such other information as to market or trade 
conditions as they may desire. These defendants deny that they, or 
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any or either of them, now own any interest whatever in such market 
papers or journals, or that they have ever owned an interest in such 
papers or journals published at the larger and well-established 
markets, such as those at Chicago, Kansas City, or Omaha, and de¬ 
fendants say that such financial interest as they may have had in the 
past in market papers and journals at any of the smaller yards was 
acquired for the purpose of rendering aid to and was prompted by 
the desire to develop these places as market centers attractive 
49 to producers of live stock through proper publicity, and ad¬ 
vertisement, and dissemination of accurate information, re¬ 
garding market conditions, bith local and general, and that such 
papers and journals are a necessary and proper adjunct to the build¬ 
ing up and establishment of a live-stock market; that the statistical 
information therein published and disseminated is collected and se¬ 
cured from the records of the various stockyards open and available 
to the public generally and others locally, and published in all 
daily papers where the yards are located. 

IX. 

As to rendering plants: It is true that while in transit and after 
reaching the yards live stock often die, either from disease or acci¬ 
dent, and the stockyard companies, as a matter of proper regulation, 
arrange for the disposition of the same; and that there has cus¬ 
tomarily been only one such rendering plant at each of the important 
yards. Such regulation, which was the result of many years of 
experience, is primarily in the nature of a sanitary precaution, and 
it is essential that disposition of such dead animal bodies be prompt 
and efficacious, and the experience of many years has demonstrated 
that such prompt and efficient service can best be secured by the 
method followed at most of the stockyards of disposing of such ani¬ 
mals to some one rendering company. These defendants say, how¬ 
ever, that they have not, nor have any or either of them been, nor 
are they or any or either of them responsible for any improper prac¬ 
tice therein or in connection therewith. 

X. 

Referring to the specification in the said petition or bill of com¬ 
plaint as to the consequences or results flowing from the control by 
the stockyard companies of the facilities pertaining to the stock- 
yards, these defendants say (a) that of course a profit is properly 
derived from the live-stock industry by and from the services and 
charges rendered by the stockyard company to such industry, and 
these defendants assert such profit will be So properly derived there¬ 
from whether these defendants or any of them own or control any 
interest in said stockyards or not; (b) that if there be a potential 
means of favoritism on the part of stockyards in dealing with com¬ 
mission men or influence over them or in the alleged power of the 
stockyard companies to grant monopolies, carrying with it profit to 
banks, cattle loan institutions, rendering plants, or sources supply- 
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ing food for live stock and others; or (c) if there be a potential means 
to prevent the establishment of new packing plants or to hamper 
the growth of those in existence; or ( d ) to prevent the develop- 

50 ment or limit the number of new markets, or to centralize 
or restrict business to stockyards so controlled; or (e) if there 

be any such means of favoritism from having peculiar or exclusive 
access to information concerning the receipts and sale of live stock, 
its disposition and the dissemination of information to the producers 
or others, and these defendants assert that the receipts and sales of 
live stock are public records of the various stockyards companies, 
open and available to the public generally, and that such informa¬ 
tion is posted on bulletin boards at such yards and published in the 
daily papers where the yards are located; these defendants deny that 
their interest in or control of any stockyards has been used as a means 
of any such favoritism or discrimination or any or either of the 
evils or improper practices so charged to be possible in the conduct 
or control of the existing stockyards, or any or either of them. 

They respectively deny that they, or any or either of them, have 
at any time or in any way participated in or favored, or been privy 
to any such conduct in the control or operation of the stockyards or 
the facilities appertaining thereto, in any ease. 

XI. 

As to branch houses, route cars, auto trucks, and cold-storage ware¬ 
houses: Defendants are without information upon which to base a 
belief as to the total number of branch houses maintained by inter¬ 
state slaughterers other than this defendant parent company. 

The defendant parent company. Armour & Company, has approxi¬ 
mated 400 of these branch houses located at or near the centers of 

w _ ^ 

consumption. These are necessary in order to enable it to properly 
handle a perishable product in such manner as to maintain adequate 
supplies at all times. 

These defendants deny that said branch houses are cold-storage 
stations, but, on the contrary, assert that they are marketing and 
manufacturing facilities and are maintained for the express purpose 
of facilitating the distribution of its perishable products in such 
prompt and expeditious manner as will insure the same reaching the 
retail trade and ultimately the consumer in the best possible condi¬ 
tion; that approximately one-half of these branch houses are 
equipped with refrigerating machinery, and that many of them 
located in the large centers are equipped with facilities for turning 
raw materials into the finished products—that is, smoking meats, 
boiling hams, and manufacturing sausage; that this is necessary in 
order not only to meet trade requirements but to place these defend¬ 
ants upon an equal competitive basis with local packers operating 
killing establishments ; that they are maintained by these defendants 
for the purpose of marketing and distributing of their prod- 

51 nets and to afford to the local retail butchers the opportunity 
to make purchases of meat and meat products while in fresh, 

wholesome condition; and that such branch houses are equipped with 
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only sufficient cooler space for the needs of their marketing facilities 
in the particular locality where they are located, the turnover of 
such branch houses in said products being usually every week or 
every two weeks at the most. 

These defendants say, and they submit that it is obvious and not 
open to question that such branch houses for the proper receipt, care, 
sale, and distribution of their products and merchandise are lawful 
and proper business facilities therefor and for supplying the wants 
of their customers and consumers. Defendants further say that 
direct and active competition exists between all of the various branch 
houses of this defendant corporation and those operated by each 
and all of the other defendant corporations named in this bill of com¬ 
plaint and between those operated by others engaged in the meat¬ 
packing industry and various commission merchants and others who 
have the necessary facilities for handling like products; that such 
branch houses are recognized by the various communities they serve 
as of great and permanent value to the members of such community 
as well as of those resident in the'immediate vicinity as affording 
to the people of such communities and surrounding territory an 
opportunity to secure under competitive conditions meats, meat prod¬ 
ucts, and other commodities while in a fresh and wholesome con¬ 
dition. 

Route cars are refrigerator cars which travel certain routes at 
stated intervals, supplement the branch houses and furnish prompt, 
efficient, and adequate service to such towns and places as are not of 
sufficient size in themselves to warrant maintenance of a branch 
house. These cars carry only such products as have been previously 
ordered and are needed to supplv such orders. These defendants 
are without information upon which to base a belief as to the number 
of such route cars sent out by other defendants, or the number of 
dealers reached, or the number of cars owned bv such other defend- 
ant parent companies. 

Motor trucks make possible the rendering of such service to many 
towns and places which are not reached or served by route cars, or 
by branch houses. These defendants deny that these defendants 
reach or serve with such auto trucks a total of 20,836 towns through¬ 
out the United States and say that the number of towns so reached 
is about 1,500. 

As to cold-storage warehouses: These defendants say that cold- 
storage warehouses were first used in connection with the packing 
business for the chilling of meats and later were adapted to branch 
house use so that meats and meat-food products might be kept 
52 in prime condition for sale to the retailer; that from the be¬ 
ginning, such warehouses have been, and now are, necessary 
instrumentalities in connection with the business of these corpora¬ 
tion defendants in order that such business may be properly and 
efficiently handled and the volume of their slaughter of live stock 
and sale of dressed meat and meat-food products, for both domestic 
and foreign trade, extended to meet the constantly increasing demand 
therefor; these defendants further say that they have established or 
acquired an interest in cold-storage warehouses in large eastern sea- 
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board cities and elsewhere where cold-storage facilities or space was 
required for the storage of commodities wherein said defendants 
were interested and that these defendants have leased and do lease 
space therein to the public where, owing to seasonal conditions or 
fluctuations in foreign or domestic demand, it has not been possible 
completely to utilize such cold-storage facilities and space for de¬ 
fendants’ then existing needs; these defendants deny that their 
establishment, use, or control of cold-storage warehouses was for the 
purpose, or has been employed or used to aid, or has aided, in any 
alleged control of the price of meats and substitute foods or any 

other commodity or commodities. 

•» 


XII. 


As to the acquisition by this defendant parent company of interest 
in or control of stockyards, or the facilities appertaining thereto, 
and their purpose therein: 

As to stockyards: These defendants jointly and severally deny 
that through a concert of action or pursuant to a common under¬ 
standing with, or by acquiescence of any one or more of the parent 
companies named in said petition or bill of complaint, or otherwise, 
they or any or either of them set about the acquisition of the various 
stockyards and appurtenances and privileges incidental thereto for 
the purpose (as is implied in said petition or bill of complaint) of 
securing any such advantage or advantages as are alleged in said 
petition. 

These defendants jointly and severally deny that there is or ever 
was any common purpose, plan, or design to which they, or any or 
either of them, were a party, to force the withdrawal of outside or 
any investors, or so-called independent packers, or any or either 
of them, as dominating or other factors in the ownership or man¬ 
agement of most or any of the important or any stockyards; or that 
by or through any such purpose, plan, or design outside investors 
or so-called independent packers have been gradually or otherwise 
so forced out or been replaced by the defendant parent company, 
Armour & Co., or its representatives. 

53 These defendants deny that they or any or either of them 
have availed themselves of any interest they may have in any 
stockyards or exercised any control they may have over such stock- 
yards for the purpose of electing officers or directors or otherwise 
dominating or controlling the policies thereof for the purpose of 
granting exclusive privileges, such as the right to purchase dead 
animals or the right to furnish supplies and facilities and fix the 
location or give favorable sites for cattle banks or cattle loan com¬ 
panies to concerns or corporations in which they or some of them or 
individuals, w ho are stockholders in this defendant parent company, 
hold the controlling stock or that they have, acting in concert or 
otherwise, employed any of the powers and privileges alleged in and 
more specifically set forth and discussed in said petition or bill of 
complaint under the title “nature of the business and method by 
which it is conducted” with the intent or purpose or effect of dis- 
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coura^ing or suppressing the establishment of independent packing 
establishments or dwarfing the growth of such independent packing 
companies. 

These defendants jointly and severally deny that this parent cor¬ 
poration, Armour & Company, or its subsidiaries, or the individuals 
who, as alleged in the bill of complaint, own and control this parent 
company and its subsidiaries were enabled by any of the alleged 
methods or means set forth in said petition or bill of complaint 
to obtain vast profits from the management of stockyards or grant¬ 
ing of privileges appurtenant thereto; these defendants further deny 
that this parent company, Armour & Company, or its subsidiaries 
have thus been enabled, as is alleged, to enjoy and realize or other¬ 
wise have obtained or enjoyed or realized such, or any, profits with¬ 
out the same appearing or being disclosed in the profits of this said 
defendant parent company; these defendants further deny that they, 
or any or either of them, have attempted thereby or otherwise to 
monopolize the meat industry of the country or artificially to con¬ 
trol the ultimate price which the consumer pays for meat and meat 
products. 

These defendants say that in the course of the growth and develop¬ 
ment of the live-stock and producing and slaughtering and packing 
industries they have aided in the establishment of stockyards at 
points near or nearer the live-stock production than theretofore ex¬ 
isting stockyards, and have taken over, or assisted in taking over and 
developing, what were small and inadequate yards at other points 
where they had been inaugurated, and have established at such 
places extensive and adequate packing plants, with the result that 
growers of live stock about or tributary to these localities now have 
properly equipped and efficiently operated marketing places so 
54 situated in relation to their farms and ranches as to afford 
them a ready market for the disposition of their live stock at 
a saving of freight, labor, cost, shrinkage, and other expenses. That 
the defendants have not heretofore in any way hindered, impeded, 
or prevented the establishment or operation of such or any stock- 
yards by others, or the establishment thereat of any packing plants 
of others than themselves. That with respect to some of such yards, 
others of the defendant parent companies have also joined or co¬ 
operated in the establishment and development of such yards and 
have established packing plants thereat. 

That in the cases where these defendants, or any or either of them, 
have established or aided in the establishment of stockyards, the 
motive of the defendants therein has been the proper motive of 
building up, or developing, or aiding in the building up, or develop¬ 
ment, of the industry and trade in live stock and the products thereof, 
as well for the benefit and development of the live-stock producing 
industry as of their own packing industry, and in certain cases prin¬ 
cipally for the establishment and development of the live-stock pro¬ 
ducing industry, and to bring a market for the livestock near to 
the production thereof. 

Tnat so far and to such extent as any or either of these defendants 
. have acquired and held or owned any capital stock or other finan- 
4—407lo 
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cial or property interests in any or either of the live-stock yards or 
stockyard companies, such acquisitions and investments were and 
are held and owned for proper and legitimate purposes and from 
proper motives and considerations, and not otherwise. 

These defendants say that the great industry in which they have 
been and are engaged of producing fresh meats and other products 
of slaughtered cattle, hogs, and sheep, and which was built up by 
the predecessors in the ownership and conduct of the defendant 
parent companies, and has been continued by the present owners and 
managers tnereof, is and always has been properly allied with and 
dependent for its proper development and success upon live-stock 
raising and production, as well as upon the provision of adequate 
markets and facilities for the marketing of such live stock; and 
that in the interest of their own packing industry and the provision 
of markets and market facilities, they have been guided and led into 
a proper interest in the development, maintenance, and carrying on 
of live-stock markets, and some of these defendants have, as they 
properly and lawfully might, acquired financial interests in the capi¬ 
tal stock of certain stockyard companies. But at no time have they 
or any or either of them used or attempted to use the same in any 
way whatever to the prejudice or detriment of live-stock producing 
interests or other interests concerned in or affected by the operation, 
management or conduct of any stockyards, or upon any other theory 
or conception than that their best interests in such stockyards, 
55 and their investment therein call for and require such conduct 
and management thereof as would best serve and promote the 
interests of the live stock producing industry and the extension and 
increase in the production of live stock, upon which the success of 
such stockyards depended and the provision by and through such 
yards of the most efficient facilities and service for the receipt and 
care and marketing of such live stock. 

These defendants—maintaining that the acquisition and holding 
by them or any or either of them of shares of the capital stock of 
stockyard companies as and for the purposes aforesaid and for in¬ 
vestments and for the dividends or profits therefrom, are lawful and 
proper and not against any public policy or ground for any just or 
fair animadversion or criticism—nevertheless say that they are en¬ 
tirely willing that such stockyards shall be controlled and the burden 
of their maintenance and operation assumed by others who will 
properly maintain and operate such yards in and for the best interest 
of the live-stock industry as market centers for the producers of live 
stock, with convenient, suitable, and efficient locations and facilities 
thereat or near thereto for the packing industry and the manufacture 
of live-stock products. 

They maintain, however, that no other person or persons, company 
or companies, are so much concerned in the establishment and in the 
proper conduct of such yards where needed for or for the building 
up and increase of live-stock production as are the defendants and 
others in the meat-packing and live-stock industry, who also from 
their experience, as well as from their large interests in their own 
industry, are qualified for as well as so concerned in the proper con¬ 
duct of stockyards. 
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XIII. 





As to contracts in restraint of trade: These defendants deny that 
they, or any or either of them, have entered into or have any unlaw¬ 
ful contract or contracts, combination or combinations, or conspiracy 
or conspiracies to restrain trade or commerce, or to artificially pre¬ 
vent between the defendants to the said petition, or any or eitner of 
them, or between these defendants, or any or either of them, or any 
other or others, or otherwise, competition in the prices for which live 
stock or meat or meat products or any other commodities are pur¬ 
chased or sold. 

These defendants deny that there is any percentage-purchase ar¬ 
rangement between this defendant parent company and the other 
parent companies, or any or either of them, such as is referred to in 
the said petition or bill of complaint or otherwise. They deny that 
there is any such arrangement between this defendant parent com¬ 
pany and the other companies, or any or either of them, hav- 
56 ing as its ultimate or other object the elimination of compe¬ 
tition between them in the purchase of live stock or in the sale 
of dressed meats. They deny that there is any contract or agreement 
or arrangement or understanding to which these defendants, or any 
or either of them, are parties or privies for any limitation upon the 
source of supply, or upon the volume of business, or for limiting the 
purchase of live stock, or to limit the volume of their dressed-meat 
products. 

They deny that these defendants, or any or either of them, are 
under any agreement or understanding for or concerning or recog¬ 
nizing certain percentages or proportions as between themselves or 
any or either of them, and any other defendant or defendants, to 
which they deem that each or any company was entitled, or that they, 
these defendants, or any or either of them, have any agreement or 
understanding to or do so gauge their purchases that annually, or at 
any time, their respective purchases should approximate actually or 
substantially the percentage so agreed upon or any percentage; or 
that as a means of perfecting said alleged arrangement or otherwise, 
divers percentages, whether varying at different stockyards or other¬ 
wise, are agreed upon, or that understandings have been had that 
certain of the parent companies should buy in certain yards or should 
refrain from buying in certain yards, or that in order to prevent such 
plans from being disarranged hy outsiders, or for any other reason, 
agreements have been made, or any agreement has been made with 
such or any outsider by which purchases between this parent com¬ 
pany, or any or either of these defendants, and the so-called inde¬ 
pendents, or any or either of them, were placed or were, or were or 
are to be, upon a percentage basis, whether similar to the above or 
otherwise. 

These defendants further say that as between this parent company 
and each and all the other parent companies named as defendants 
herein and all others engaged in the packing industry there is now 
and at all times in said bill of complaint referred to has been active 
and unrestrained competition, both in the purchase of live stock and 
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sale of dressed meats, meat products, and other commodities, and 
these defendants deny that any apparent or approximate uniformity 
of percentage of the receipts of live stock purchased annually by this 
parent company and its subsidiaries evidences or tends to prove any 
such contract or agreement between this parent company and all or 
any of the other parent companies as is alleged and referred to in said 
petition or bill of complaint. This parent company has the purpose 
and intention of securing in active competition with each and all of 
the other parent companies and other packers such quality of live 
stock at the various stock markets that experience over a period of 
many years has demonstrated it must of necessity have in order to 
increase its volume of business and to provide for the needs of 
57 its trade, and that it may not lose that established position 
and trade it has taken years to gain. 

These defendants say that during the year 1910 an indictment was 
returned in the district court of the Northern District of Illinois 
against certain individuals who were then officers of the defendant 
parent companies, Armour & Company, Swift & Company, and 
Morris & Company, charging present petition or complaint that, 
among other acts, such defendants (who were therein alleged to be 
the principal owners and real managers of said companies) were 
engaged in a combination in restraint of trade and commerce, which 
combination was one for eliminating competition between the same 
defendant parent companies Armour & Co., Swift & Co., and Morris 
& Co., in the purchase of cattle and the sale of fresh meat; that, in 
pursuance of such unlawful agreement, said defendants refrained 
from competing with each other in the purchase of cattle, and fixed 
the number of cattle to be purchased by or for each of said compa¬ 
nies and agreed upon the amounts to be bid for cattle from day to 
day and fixed the prices at which fresh beef should be sold. The re¬ 
spective defendants named in said indictment entered a plea.of not 
guilty and, upon trial of said cause, the evidence concerning all and 
every the acts, transactions, or conduct of business which had been 
done or carried on by such defendants or any or either of them, and 
which in the petition or bill of complaint herein are charged to con¬ 
stitute a contract, combination, or conspiracy in restraint of trade, 
or a monopoly of any part of said trade in or in respect of either 
the purchases of cattle or the sales of fresh beef—or acts, transac¬ 
tions, or conduct of business like in all respects to those done by these 
defendants and so charged in said petition or bill of complaint herein 
as constituting such alleged unlawful restraint of trade or a combi¬ 
nation or conspiracy in restraint of trade or a monopoly thereof— 
was presented, adduced, and exhibited by the Government on said 
trial as constituting or showing the guilt of the respective defendants 
named in said indictment and the said cause was, upon the evidence 
and testimony submitted, and the case made by the Government in 
support of said indictment, submitted to the jury—the defendants 
not introducing or offering any evidence, whereupon the jury, hav¬ 
ing been duly charged, retired and considered, and afterwards re¬ 
turned a verdict of not guilty, and thereupon said verdict was duly 
recorded and judgment thereon entered. 
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And these defendants maintain and charge that the said verdict 
and the judgment of said district court at Chicago, acquitting said 
defendants constitute positive and incontrovertible proof ana evi¬ 
dence that the acts, transactions, and conduct of their said business 
by these defendants which are referred to and complained of 

58 in the said petition or bill of complaint herein, which are like 
or similar to the acts, transactions, and conduct of such busi¬ 
ness in the said indictment referred to, or any or either of them, do 
not constitute any unlawful restraint of trade or commerce, or any 
combination or conspiracy in restraint of trade or commerce, or any 
monopolizing of or attempt to monopolize any part of such trade or 
commerce, but are lawful and proper. 

These defendants respectively deny that means have been adopted 
by them, or any or either of them, or to which they or any or either 
of them, are parties, by which sales to outsiders or so-called inde¬ 
pendents or others were or are controlled by the parent companies or 
any or either of them. 

These defendants respectively deny that control over the stock- 
yards or stockyard-loan institutions, or terminal railways, or other 
interests, or any or either of them, has discouraged opposition by 
either commission men or so-called independent packers or others, 
or has existed. 

XIV. 

As to control of so-called substitute foods: Defendants admit that 
in dealing in and handling so-called “substitute foods” or “unre- 
rated lines” these defendants availed themselves (as is alleged in 
said bill) of the route cars, auto trucks, branch houses, and storage 
warehouses owned or controlled by them, and that further (as is 
alleged in said bill) these facilities intended primarily for the sale 
of meat, were employed, with comparatively no little increase of 
overhead expense, in the distribution of so-called substitute foods 
and unrelated commodities, and the defendants were enabled thereby 
to reach remote spots. 

Defendants allege that prior to the Great War, the business of 
these defendants in canned vegetables, canned and dried fruits, 
canned fish, rice, beans, and other nonmeat foods, was very limited 
and confined practically to local purchases by a few individual 
branch houses, usually as an accommodation to some of their cus¬ 
tomers, but when our country went into war and a survey of the meat 
food situation of the world made it evident that the United States 
was to be (as it was) called upon to furnish practically the entire 
supply of pork product and the major supply of beef for not only 
our country but our Allies, and everyone was urged to eat as little 
meat as possible, these defendants looked around for some products 
to sell to keep their enormous branch-house organization intact and 
employed (so far as not employed or used in such export and war 
business), and their cost to sell within reason, and largely increased 
these defendants’ business in these lines. The reason for it 

59 was apparent when, as they allege upon information and be¬ 
lief, 35 per cent of defendants’ entire production of meat food 

in this country was used by the allied Governments. 
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Defendants expressly deny, however, that they have at any time 
entertained the intention or purpose of controlling the Nation's sup¬ 
plies of so-called substitute foods or unrelated products, or any other 
commodity or commodities, but that on the contrary, their purpose 
and intention in entering into and continuing in such lines of busi¬ 
ness and employing their organization and equipment therein, was 
entirely lawful as a natural and legitimate extension of their busi¬ 
ness, and moreover, based upon the soundest of economic grounds, 
to wit, the complete utilization of facilities and distributive organi¬ 
zation necessarily required in the handling of meats and meat-food 
products and employed in connection with the marketing of so-called 
“substitute foods” and “unrelated lines” without placing upon the 
consuming public any burden of additional expense for the mainte¬ 
nance thereof. 

Defendants further aver that the volume of business transacted*in 
such lines amounts to but a small percentage of the total volume 
handled by wholesale grocers and other dealers in such commodi¬ 
ties, and defendants allege upon information and belief, that during 
the year 1918 the wholesale grocers throughout the United States 
handled more than $3,500,000,000 w’orth of wholesale grocery busi¬ 
ness, and that the total amount of such business in these lines han¬ 
dled by all the defendants named in said petition or bill of com¬ 
plaint, if combined, would not amount to more than 3 per cent of the 
entire total for the country; and further, that the amount of business 
handled by the defendant parent corporation, Armour & Com¬ 
pany, during the year 1918 in canned fish, vegetables, and sundries, 
canned and dried fruits, fruit presenes and grape juice amounted 
to 4.62 per cent, of said defendant, Armour & Company’s total volume 
of business. 

Defendants further allege that the increase shown in the volume 
of business handled in such lines was and is due to the fact that 
defendants w y ere enabled to secure such business by reducing the 
costs necessary in connection with marketing such products through 
complete and efficient operation and use of their facilities and branch- 
house space, thereby rendering better and more efficient service both 
to the producers of said commodities and the consuming public. 
These defendants deny that the effect of their entry into such lines 
of business has been that of gradually eliminating competition, but 
are informed and believe and so allege that during the period 1907- 
1918,1,101 wholesale grocers entered the highly competitive business 
of selling food products and further allege upon information 
60 and belief that during the year 1918 there w r ere 3,887 whole¬ 
sale grocers through the country, and that at present there are 
over 4,000 wholesale grocers in active competion with the defend¬ 
ants in such trade. 

These defendants deny that they have eliminated or lessened, or 
sought to eliminate or lessen, competition in meat products. 

These defendants deny that they have eliminated or lessened or 
sought to eliminate or lessen competition in so-called substitute foods, 
or that they have in any way sought to prevent the public from 
turning to or using substituted foods. They deny that they set 
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about controlling or have sought to control the Nation’s supplies 
of fish, vegetables, either fresh or canned, fruits, cereals, milk, poul¬ 
try, butter, eggs, and cheese, or any or either of them, or other sub¬ 
stitute foods, or that they or any or either of them had any such 
purpose. 

These defendants deny that in their trade and business in so-called 
substitute foods they fixed or attempted to fix prices so low as to 
gradually or otherwise eliminate competition or that they fixed prices 
with any such purpose. They say that their prices were fixed with 
respect to the normal conditions and facts which govern or affect 
the market price of such commodities, such as supply and demand, 
costs and expenses, and fair profit. They maintain that their fa¬ 
cilities for conducting such business, their organization, skill, in¬ 
dustry, and business experience were all proper and lawful elements 
in securing trade; and that they had or exercised no unlawful dis¬ 
crimination or advantages in securing such business, and they main¬ 
tain that any growth or increase in their business obtained in the 
manner aforesaid, in competition with others, was the result of fair 
competitive trade. They deny that the securing of trade in such 
manner is in any sense monopolistic or in violation of law or public 
policy; or that trade so secured, as their trade was secured, is or may 
be a monopoly within the meaning of the law or in fact. 

XV. 

As to the alleged monopolistic attempts of defendants: 

These defendants respectively deny that they or any or either of 
them have in any way or at any time attempted to acquire, gain, or 
get any monopoly of or to monopolize any part of the trade or com¬ 
merce. 

The alleged comparison in the said petition or bill of complaint of 
the net worth of the defendant parent companies, so far as the same 
relate to Armour & Company in 1904 and in 1919, is inaccurate and 
misleading as bearing upon this question. 

In the first place, the values of the same properties of this defend¬ 
ant parent company employed in its business in 1904 and 
61 1919 fairly bear no comparison, the normal and proper growth 

and increase in such values being very large. The value of 
materials and commodities in an inventory of 1904, or thereabouts, 
as compared with the value of the same or like commodities of the 
same amount in 1919 would be very small, or much smaller, and such 
comparison would be of no value upon the question here under con¬ 
sideration. Almost the entire net profits of the business of this 
parent company from year to year during the said period of 15 years 
have gone to increase the capital and have been invested and em¬ 
ployed in the extension of its business and its facilities, a very small 
percentage of such profits having been drawn out, and the added and 
compounded earnings from such invested profits properly and greatly 
increased the net worth of said company. 

The said company has been during said period a very large bor¬ 
rower of money upon its paper, its actual working capital at any 
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period of time during said 15 years being thereby very greatly in¬ 
creased, and its earnings include its profits upon; such actual em¬ 
ployed capital. During said period of 15 years said company further 
added to its working capital the sum of $50,000,000, or thereabouts, 
received from the issue and disposition of that amount of its 4Vi per 
cent bonds and was thereby enabled thus to increase its employed and 
working capital. During said period and in 1918 the said company 
issued and disposed of its convertible debentures to the amount of 
$60,000,000 and was thereby enabled to and did add that amount to 
its employed capital, and that of such convertible debentures so 
issued approximately $50,000,000 par value at the date hereof have 
been converted into the shares of the preferred stock of this parent 
company and constitute part of its permanent capital. That during 
the 10 years from 1909 to 1918, inclusive, the sales of said company 
increased from year to year from and through the extension of its 
business and trade from $225,000,000 in 1909 to $861,000,000 in 
1918; that such increase during the Great War was exceptionally 
great, owing to conditions produced thereby. That the average net 
profit upon said sales during said period of 10 years was 2 48/100 
per cent; that such rate of net profit was lower than or as low as in 
any other industry. That the net worth of this defendant company 
in 1904 was the sum of $45,000,000, or thereabouts, and that the net 
worth of said company at the end of 1918 was $173,000,000, or 
thereabouts; so that the net worth of said company at the end of said 
period of 15 years is less than four times its net worth at the begin¬ 
ning of said period; but in reckoning the value of the said company 
at the end of 1918 the increase in the values of commodities and 
property at the close of said period as compared with the values at its 
beginning amount to a large sum, and this should be taken 
62 into consideration in comparing the value of the company at 
the beginning with its value at the end of said period. 

These defendants deny the accuracy of the statement in the said 
petition of the increase of the net worth of the said parent com¬ 
panies from 1904 to 1919, or the value or effect of the figures stated 
in said petition with respect thereto as showing or tending to show, 
and these defendants deny that they show or tend to show any at¬ 
tempts at monopoly on the part of the defendants. 

The increase in the amount of the sales of this defendant parent 
company in the said 15 years, which has been large, has been due 
and owing to legitimate trade conditions and to the business skill 
and industry of the defendants and their officers and employees, 
and the increase and growth of its business thereby produced, and 
not to any other cause. These defendants deny that the growth, 
extension, and increase of the business so brought about and result¬ 
ing is monopolistic or in violation of the Sherman or other anti¬ 
trust acts, or their spirit, or their purpose. These defendants deny 
that their personal control of any packing houses or slaughtering 
companies, or their interest in stockyards, terminal railways, ren¬ 
dering companies, cattle-loan institutions and banks or other cor¬ 
porations, or in any or either of them, have or had their inception 
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in or depend for their prosperity upon advantages or privileges 
growing out of the interlocking or any control of the stockyards or 
stockyard appurtenances. 

These defendants have not information on which to state or base 
a belief as to the number of corporations or concerns or trade names 
maintained or controlled by the parent companies or the individual 
defendants (other than these defendants) or their families, or in 
which they have a significant or minority or other stock interest or 
an interest of unknown extent. But these defendants allege that 
any such facts or statement thereof are and is immaterial to this 
cause. They respectively deny that there is anything unlawful or 
against public policy or subject to challenge herein, in or from the 
fact, if and so far as it is a fact, of the maintenance or control by 
the parent companies (within their respective charter*powers), or 
the individual defendants or their families, of business corporations 
or concerns or trade names, or in their holding minority or other 
stock interests or other interests in any such corporations or con¬ 
cerns, or in their having acquired or organized or maintained them 
so long as they were useful for their purposes^ and when no longer 
useful dissolving such corporations or concerns. These defendants 
respectively submit that the allegations of the said petition in that 
behalf are immaterial. These defendants deny that they, or any or 
either of them, have acquired or organized, or become or are 
63 interested in any concerns in furtherance of any supposed 
general scheme or plan of action which is unlawful or against 
public policy or improper. 

XVI. 

As to the extent of industrial control of defendants in so-called 
substitute foods and unrelated commodities: 

Defendants deny that the growth of the control of these defend¬ 
ants, or any or either of them, in all or any of the various industries 
in said petition referred to, if permitted to continue unchecked, will 
be complete. 

With respect to the business in 1916 of this defendant parent com¬ 
pany in canned fish, vegetables and sundries, canned and dried fruits, 
fruit preserves (soda fountain supplies), and grape juice, and the 
amount thereof in 1916, and in 1918, and the increase in the volume 
thereof in said two years, these defendants say that this increase in 
business was lawful and proper, and is to be attributed to the skill 
and energy and business ability, and proper business organization 
and facilities with which said business was conducted; and that such 
increase in business was lawfully accomplished, and without violat¬ 
ing any law or public policy. These defendants are unable to state 
whether any or how much of such increase of business was acquired 
“at the expense of competitors”; but they say that in all competitive 
business, the business properly secured by each of the competitors is, 
within the sense and meaning of such allegation in said petition, 
acquired at the expense of other competitors; and that such is the 
proper and lawful operation of competition, which is authoritatively 
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defined to be the seeking by two or more of trade which only one may 
secure. 

These defendants deny any purpose op their part to secure control 
of the markets for meat substitute foods; and that their engaging in 
such trade in competition with hundreds of others who are also en¬ 
gaged in such trade, and the purpose of the defendants to secure, by 
proper competitive methods, a portion of such trade as might come 
to them, is lawful and proper. There is no allegation or charge in 
said petition or bill of complaint nor is there in fact any basis for a 
charge of the use by these defendants of any unfair methods of com¬ 
petition in such trade. 

XVII. 

These defendants admit that these individual defendants are re¬ 
spectively either officers, directors, agents, or employees of the parent 
company, Armour & Co., its subsidiaries, and that some of the de¬ 
fendants are large, and other smaller stockholders of said parent com¬ 
pany and subsidiaries, or one or the other or both, and others 
fi4 of the defendants are not stockholders in either or in any of 
said companies, and are only, if at all, connected with the 
various matters alleged and charged in the said petition or bill of 
complaint, as and while they are so connected with one or the other of 
said companies as officers or employees; and that they are and can 
only be proper defendants herein or properly subject to the jurisdic¬ 
tion, order, or direction of the court herein, with reference to their 
action as such officers or employees, while connected with such de¬ 
fendant companies, and not otherwise. 

These defendants respectively deny each and every allegation of 
said petition or bill of complaint not herein admitted; and having 
answered, they pray to he hence dismissed, etc. 

Armour & Co.; Armour & Co. of New Jersev; Armour & Co. 
of Kentucky; Armour & Co. of Texas ; Armour & Co. (Ltd.) 
of Louisiana: The Anglo-American Provision Co.; The 
Colorado Packing & Provision Co.; Fowler Packing Co.; 
Hammond Packing Co.; The New York Butchers’ Dressed 
Meat Co.: Atlantic Hotel Supply Co. (Inc.); J. Ogden 
Armour; Charles W. Armour; A. Watson Armour;. Lau- 
rance H. Armour; Arthur Meeker. R. J. Dunham, F. 
Edson White, George M. Willetts; Frederick W. Croll; 
George B. Robbins, 

By CHAS. J. FAULKNER, Jr., 

Solicitor for Defendants. 
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Answer of Morris Defendants . 

Filed February 27, 1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 37623. 

United States of America, Petitioner, 

v. 

Swift & Company, Armour and Company, Morris & Company, 
Wilson & Co., Inc., and The Cudahy Packing Company et al., 
Defendants. 

The Joint and Several Answer of the Following-named Defendants 
to the Bill of Complaint Filed Herein. 

Corporations: 

Morris & Company (Maine). 

Morris Packing Company (Maine). 

Morris & Company (New Jersey). 

Morris & Company, Ltd. (Louisiana). 

Morris & Company (Pennsylvania). 

Joseph Stern & Sons, Inc. (New York). 

Brooklyn Beef & Provision Company. 

Condit Beef & Provision Company. 

Corwin-Wilde Company. 

Chamberlain & Company, Inc. 

Donnelly & Company, Inc. 

National Hotel Supply Company. 

J. M. Wilson & Company. 

Middletown Beef & Provision Company. 

Glenn & Anderson Company. 

65 Individuals: 

Edward Morris. 

Nelson Morris. 

L. H. Heymann. 

C. M. Macfarlane. 

H. A. Timmins. 

Defendants. 

These defendants now and at all times hereafter saving unto them¬ 
selves, and each of them, all manner of benefit and advantage of 
exception which can or may be had or taken to the many errors, un- 
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certainties, and other imperfections in the said bill of complaint con¬ 
tained, for answer thereto, or to so much and such parts thereof 
as these defendants are advised it is material or necessary for them 
to make answer unto, answering, say: 

Court’s Jurisdiction. 

These defendants admit that Morris & Company, of Maine, is 
engaged in the character of business mentioned and described in the 
bill of complaint, but say that the bill of complaint does not state 
facts which show that such business is interstate and foreign com¬ 
merce. 

These defendants deny that they, or any of them, have ever been 
a party to any contract, combination, or conspiracy in restraint of 
trade or commerce among the several States, or with foreign nations, 
either in the purchase of their raw material, or in the sale of their 
finished products; and these defendants expressly and distinctly 
deny any and all allegations, charges, intimations, or inferences in 
the bill of complaint contained to the effect that the defendants, or 
any of them, are in any illegal combination, conspiracy, or contract 
of any kind or description with the other defendants, or any of 
them, or with any other person, firm, or corporation, either as to 
the purchase of their raw material, the sale of their finished product, 
or otherwise. 

These defendants deny that they have in any manner whatso¬ 
ever, either monopolized, combined or conspired to monopolize, or 
attempted to monopolize, any portion of the food supply of the 
Nation; and also deny that they control artificially either the supply 
or the price of the foods of the Nation; but. on the contrary, these 
defendants allege that the business of Morris & Company has been, 
and is being, conducted in accordance with the laws of the land and 
the rules of good business ethics; that in considering the question of 
monopoly, the Swift, Armour, Wilson, and Cudahy interests must 
be considered separately, and not jointly, for each is in actual and 
active competition with the others and Morris is in actual and active 
competition with them all. 

66 Object to be Attained. 

These defendants deny that they have, or ever attempted, any 
monopoly whatsoever in the interstate trade or commerce of live 
stock, meat products, or so-called substitute foods; and deny that 
they have any instrumentalities, facilities, or advantages bv which 
they could build up or perfect any monopoly of meats, meat-food 
products, or substitutes for meats, or any other article or commodity. 

Defendants aver that they have a perfect legal and moral right 
to deal in the so-called substitute foods or unrelated commodities, 
and that their dealing in such foods and commodities is sound eco¬ 
nomically and without question has been and is now of great benefit 
to the public. 
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The Nature of the Business and Method by Which it is Handled. 

These defendants admit that the principal business of Morris <& 
Company, of Maine, is the slaughter of live meat animals, the dress¬ 
ing of the carcasses, and the distribution of the dressed meat and the 
sale of such meat and meat-food products to butchers, who in turn 
sell the same to the consumers. 

These defendants admit that the large packers invented what is 
commonly known as the refrigerator car. By means of the refrig¬ 
erator car the dressed meats can now be transported for long dis¬ 
tances and delivered to the great consuming centers in the eastern 
part of this country in good condition. This is in the interest both 
of the producers of live meat animals and of the consumers of meats 
and meat-food products. These cars make it possible for the packing 
houses to be located near the source of production of the live meat 
animals, which saves shrink and freight to the producer of such live 
stock and relieves the necessity of shipping anything to the con¬ 
suming centers excepting meats, the rest of the carcass being man¬ 
ufactured into by-products. In this respect the refrigerator car has 
been of great benefit to the country as a whole. It has developed the 
live-stock industry and has cheapened meats to the consumer. 

This very advantageous and economical way of transacting this 
business requires large units, because only with a large volume could 
the packer afford to own refrigerator and route cars and the branch 
houses necessary for the distribution of the meats and meat-food 
products required in the great consuming centers of this country. 

After inventing the refrigerator car the large packers were required 
to build, own, and operate their own cars, because the rail¬ 
roads refused to furnish such cars. These cars have been operated 
by the packers at a great loss and without any advantage over their 
competitors, because they pay the Same rate on the product 
67 shipped in their own cars as that shipped in the cars of others 
and because the mileage rate paid to the packers for the use 
of their cars is fixed bv the Interstate Commerce Commission. 

Stockyards. 

The stockyard is a market place, where the live meat animals of 
this country are received, penned, rested, fed, watered, weighed, and 
sold. The stockyards of this country are absolutely essential not 
only to the live-stock industry but also in getting meat foods for 
the people. They are not only in theory but in fact public markets 
where all who wish to buy or sell have had and may have free access 
and right to trade. The present high state of efficiency in the stock- 
yards of this country is almost entirely due to the packers. It is 
infinitely better that the control of these yards should be with 
people who are interested in the industry rather than with people 
who are interested only in their dividends. 

The stockyards, as alleged in the bill of complaint, have always 
afforded to the cattle raiser the opportunity to speedily dispose of 
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his live stock for an immediate cash price. This is because of the 
financial strength of the packers. In the past this has been done, 
regardless of panics, the financial condition of the country, or the 
number of animals offered for sale, which demonstrates that there 
must be large units in the packing business. If the borrowing power 
of the large packers is impaired through needless agitation, im¬ 
proper regulation, or unwise legislation, it may be that in the future 
all of the live stock offered for sale will not continue to be purchased 
each day for cash. 

As alleged in the bill — complaint, packing houses are naturally 
located at stockyards, because each is dependent upon the other. 
The stockyards furnish the raw material for the packer, and the 
packer furnishes a spot cash market for the live stock offered for 
sale in the stockyards. Consequently, the packer is directly and 
vitally interested in building up the yards and the live-stock market 
at all points where he may have a packing house. Originally many 
of the smaller yards near the source of production were not effi¬ 
ciently or successfully conducted. This was the great underlying 
cause that influenced the packer to become interested in such yards. 

The ownership of the capital stock of the Stockyards Company 
cannot possibly exercise any control or influence over the prices ob¬ 
tained for live stock bought and sold in the yards, for the reason 
the yards are public and free for everybody to bid upon stock offered 
for sale therein. 

It is natural and proper that there should be located at the stock- 
yards commission men skilled in valuing, handling, buying, 
68 and selling of live stock and to look after the live stock in¬ 
trusted to their care for sale and disposition at the yards. 

The Stockyards Company very properly makes charges for serv¬ 
ices rendered, as alleged in the bill of complaint, and the Stockyards 
Company is entitled to fair and reasonable compensation for such 
services, and this regardless of the ownership of the capital stock of 
the company. The charges at the various yards in the past have 
been fair and reasonable for the services rendered. 

These defendants, further answering, state that none of the Morris 
corporation defendants has any interest whatsoever in any of the 
stockyards of this country. The Morris individual defendants hold¬ 
ing interest in the stockyards have been, and are, willing to dispose 
of such interests, providing a purchaser can be obtained therefor 
who will pay what said interests are fairly and reasonably worth 
and who at the same time will insure the future efficient operation 
of such yards. 

Packing-house Sites. 

There has been no undue or improper tendency to “centralize” 
the live-stock markets of this country, and it was not on account of 
any such alleged “tendency” that packing houses were located at 
the stock yards, and vice versa, as intimated in the bill of complaint. 
The stockyards could not exist without packing houses, because the 
packers are the principal buyers at the yards. Neither could a 
packing house exist without a stockyard, unless the packer should 
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buy his raw material in the country direct from the owners of the 
live stock, which policy, we submit, neither the producers nor the 
Government would favor. 

These defendants deny that the stockyard companies generally own 
or control all of the packing-house sites at such yards; also deny that 
the owners of the stockyards are in a position to determine or do 
determine what packing companies, and how m&ny plants, shall be 
established at the yards. 

Further answering, these defendants say that it is to the decided 
advantage of the stockyards to have as many packing houses as pos¬ 
sible located at such yards. Each additional packing plant builds 
up the live-stock market for the yards company, as the yards com¬ 
pany makes its money out of yardage and feedage charges. There¬ 
fore, the greater number of head passing through the yards will 
necessarily increase the receipts of the stockyard company. It has 
always been the fixed policy of the stockyard companies to secure 
additional packing plants at the respective yards. It is not a fact 
that there has been any discrimination whatever in that regard. 

On the contrary, the stockyard companies, regardless of their 
69 ownership or control, have always been anxious to get addi¬ 
tional packing plants located at their respective stockyards. 

Sites for Stockyards Banks and Cattle Loan Companies. 

These defendants admit that a very large amount of capital is 
required to finance the raising and preparing for market of live 
meat animals, upon which the consumers of this country depend 
for their meat and meat-food products. It is not practicable for the 
banks of the country generally to loan this money, taking chattel 
mortgages on the cattle as security, which is ordinarily the only 
security offered, because of the character of security and the distant 
location of the banks therefrom. Accordingly there are a great 
many cattle loan companies in this country which maintain offices 
and representatives in the locality of the cattle given in security for 
loans, and thus these cattle loan companies are in a position to keep 
in touch with the loans and inspect the security from time to time. 
The majority of these cattle loan companies have no packer interest 
in them whatsoever. 

The mode of procedure is for the cattle loan companies to take the 
notes of the cattlemen, secured by chattel mortgages on the cattle, 
and then the cattle loan companies indorse and guarantee this paper 
to the banks scattered all over the country. Most of this paper 
goes to eastern banks. The banks take and pass this paper out to 
their customers, not upon the security of the mortgaged cattle, which 
are generally at a great distance from the banks, but upon the 
indorsement of the cattle loan company. For the inspection of the 
security and guarantee of the paper the cattle loan company gets a 
reasonable commission, generally the difference between the interest 
which the borrower pays and the interest retained by the bank buy¬ 
ing the paper. In this way it has been possible for the live-stock 
men of this country to borrow the required money to prepare the live 
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stock for market, and the cattle loan company has in this way been of 
great benefit both to the producer and the consumer. 

These defendants further state that the cattle loan companies con¬ 
trolled by the big packers have never required the live-stock man 
to market his live stock except when same is actually prepared and 
ready for the market. In not a single instance has the packer— 
controlled cattle loan companies—required prior marketing of live 
stock, even in case of drouths or other extremity beyond human con¬ 
trol, unless, and except, it was in the best interest of the owner of 
such live stock. The packers, in fact, have had no advantage what¬ 
ever through such cattle loan companies, except through the encour¬ 
agement of production. The live-stock men have not to any 
70 extent been damaged by the interest of the packers in such 
cattle loan companies, but, on the contrary, have been greatly 
benefited. 

It is in the interest of the live-stock men and of everybody else 
that these cattle loan companies and live-stock banks be located at, 
or near, the principal stockyards of this country. 

These defendants deny that the owners of stockyard companies in 
which they, or any of them, have any interest, have, at any time or 
place, designated how many, and which, banks or loan companies 
may establish themselves at the yards. But, on the contrary, there 
is in fact actual and active competition betw r een the banks and cat¬ 
tle loan companies at all of the large stockyards of this country. 

Morris & Company has no stock or other interest in any bank or 
cattle loan company. 

Rendering Plants. 

In the shipment of live-meat animals to the market, naturally some 
of them die, either en route or after reaching the yards. There are 
not enough of these dead animals at any one stockyard to justify 
the investment, overhead, and expense incident to the operation of 
a rendering company. Accordingly, the Rendering Company that 
handles the dead animals at any one of the stockyards must and does 
have additional business, which is generally obtained in the way of 
dead animals collected from the streets of the city, under city con¬ 
tract. When a company has such a city contract it is enabled to 
handle the dead animals at the stockyards on better terms and to 
better advantage for the producers than otherwise could be done. 

From the standpoint of health and sanitation these dead animals 
must be handled very expeditiously and on that account some one 
must be charged with the responsibility of their very prompt col¬ 
lection and disposition. 

These defendants deny that there is any monopoly at any of the 
public stockyards of this country for the handling of dead animals 
at said yards, but state the fact to be that said animals are handled 
to the best possible advantage and in the interest of the owners of 
such animals. 

Morris & Company has no stock or other interest in any rendering 
company. 
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Commission Men’s Office Space. 

It is advisable for the commission men and traders at the stock- 
yards to have offices in or near the yards, as alleged in the bill of 
complaint, otherwise they could not expeditiously transact the busi¬ 
ness at the yards for the producers of this country. In the orderly 
and efficient handling of live stock at the yards it is necessary to 
allot certain pens to the commission men in order to avoid 
71 confusion and delay. The renting of offices and the allotting 
of pens to commission men at the various stockyards have 
been done to the interest of the producers and of all concerned, and 
nothing is averred in the bill of complaint to the contrary. Gen¬ 
erally the commission men and traders at the yards have a commit¬ 
tee of their own to make these allotments of pens, as the interests of 
the yards and the commission men are absolutely mutual in this re¬ 
gard. 

Terminal Railways. 

These defendants state that it is in the interest of the live-stock 
producers that these terminal railways should be owned and oper¬ 
ated independent of any one railroad system, because otherwise the 
railroad company controlling such terminals would use same to its 
own advantage and in the interest of its shippers and against the 
interest of shippers on other railroads. These stockyard terminals 
were originally brought into existence so that all shippers would 
be treated alike and so that there would be no discrimination in 
the handling of live stock into and at such yards. It is of the 
greatest importance that all live stock should reach the unloading 
chutes and be unloaded as soon as possible, so as to be rested, fed, 
watered, and prepared for the early market. 

While the bill of complaint does not charge the exercise of any 
discrimination on the part of the terminal railways at the different 
stockyards, it claims they have such power. These defendants state 
most positively that these terminal companies have not discriminated 
in the matter of sidings, spurs, or other accommodations which may 
be required by a packing house, and there has been no discrimination 
along this line against any packer or buyer in any manner whatso¬ 
ever. 

Market Papers and Journals. 

As stated in the bill of complaint, the cattle raiser requires ‘‘full, 
accurate, and unbiased reports of the demand for live stock, the 
prices prevailing and the character and kind of stock required,” and 
such information is furnished by the market papers and journals 
specializing in intelligence of this kind. In years past the daily 
press printed more extensive, but still inadequate, reports than at 
the present time, the increased cost of print paper and the reduc¬ 
tion in size forcing a curtailment of these reports. The burden of 
increased cost of production bears more heavily on the small pub¬ 
lisher than the large. This situation endangers the future of these 


5—4071a 


66 


CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. ET AL. 


publications, and care should be taken that these market papers and 
journals are not required to -bandon the field altogether. 

Whatever financial aid or assistance which the packers have given 
these publications in the past has been done in the interest of 

72 the market, and the producers got the benefits thereof. No 
market paper or journal could successfully falsify either prices 

or conditions. To do so would be to commit financial suicide, as its 
integrity and accuracy are the sole measures of its value to its sub¬ 
scribers. 

These defendants have no advantage of any kind either over the 
producer of live stock or the purchaser of their finished products 
by or through the publication of market papers or journals. The 
fact is that both the people from whom the packers buy their raw 
material and the people to whom they sell their product are fully 
and accurately advised concerning market conditions. 

These defendants deny that they, or any of them, own any inter¬ 
est whatever in any of the market papers or journals at any of 
the stockyards in this country. 

Alleged Results from Control of Stockyards. 

These defendants deny that the control of the stockyards and of 
the other facilities at the yards would cause the results claimed in 
the bill of complaint, and with reference thereto would state: 

(a) If the profits made by the stockyard company are reasonable 
(and there is no charge in the bill of complaint that they are unrea- 
onable) then it is wholly an absolutely immaterial, both to the 
producer of live stock and the consumer of meat, who owns the capi¬ 
tal stock in the stockyards so far as profits are concerned. Packer 
interest in stockyards does not add 1 cent to the cost of the meat to the 
consuming public. On the contrary, if packer control of the yards 
means greater efficient*v and saving of cost, it is to that extent a sav¬ 
ing to the consumer. In other words, the elimination of the packers 
from interest in the yards would eliminate neither the yards nor the 
reasonable charges which the yards company is justified in making 
for its sendees. 

(b) There is no power in a stockyard company to grant a monop¬ 
oly either to banks, cattle loan institutions, rendering plants, or con¬ 
cerns supplying food for live stock and others, and no such monopoly 
has been granted or attempted in the past. 

(c) The stockyard companies have no power to prevent the estab¬ 
lishment of new packing plants at the respective yards or to hamper 
the growth of those in existence; but, on the contrary, it is to the 
direct and best interest of the stockyard company to induce the loca¬ 
tion of additional packing plants and to give such service as would 
encourage the growth of those in existence. The fact is that the 
building of additional packing plants has been encouraged by all of 
the vards. 

(c?) The present stockyard companies can not prevent the devel¬ 
opment and limit the number of new markets or centralize 

73 and restrict business to the present stockyards. The Morris 
interests have in the past established now markets in direct 
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competition with the other large packers. In 1921, Morris built a 
packing plant and stockyards at Oklahoma City , in direct competition 
with Swift and Armour at Fort Worth and with Cudahy and Dold 
at Wichita, being less than 200 miles from each point, and even to 
the present time Morris must buy live meat animals in the leading 
markets of this country to sustain and keep its Oklahoma 
City packing plant in operation. To illustrate: Morris & Company 
has purchased as high as 40,000 head of cattle in one year at the 
stock yards in Forth Worth, controlled by Armour and Swift. These 
cattle were purchased for slaughter at its packing plant in Okla¬ 
homa City, operated in active competition with the Swift and Arm¬ 
our plants at Fort Worth. 

The South needs packer development and diversified industry, and 
especially in those sections where cotton can no longer be raised on 
account of the boll weevil. The climate and the soil both favor the 
raising of meat animals, and the larger packers have been developing 
this section both with packing plants and stockyards. If the packer 
should be denied the privilege of being interested in stockyards, 
then this development, so much needed and desired, may be arrested 
and defeated. 

(e) There has never been any exclusive access to information con¬ 
cerning receipts and sales of live stock and its disposition, either 
to the producer, the packer, or anyone else. This information has 
always been and is public and accessible to everybody alike. 

The Bureau of Markets, under the Department of Agriculture, is 
maintained for the purpose of obtaining and disseminating this 
species of information to all concerned. 

Branch Houses. 

A branch house is primarily a market, or sales place, for the dis¬ 
position of packing-house products at a distance from the packing 
plant. Branch houses are also frequently used for manufacturing 
purposes, such as the smoking of hams and bacon, and the making 
of sausage and other similar products; the consuming public thus 
gets the most wdiolesome product. 

The branch house must have refrigeration, for meat is a very 
highly perishable product. Before we had refrigeration, beef was 
shipped to the eastern markets in box cars, when the weather was 
cold enough, and sold at auction on arrival. This costly, insanitary, 
wasteful, and extravagant method was soon discarded when the big 
packers invented and brought into use the refrigerator cars and the 
branch house. 

The branch house is ordinarily located on a switch track near the 
business center of the city, and is managed by experienced 
74 men who know the wants of their particular community. At 
first the branch house was a crude affair, but the modem 
branch house costs from $75,000 to $300,000. 

The branch house is in the interest of both the producer and con¬ 
sumer, because, without the distributing facilities of the big packers, 
of which the branch house is a part, congestion would take place at 
the packing plant and the packer could not buy the live meat animals 
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shipped to the yards. Consequently, it is in the interest of the pro¬ 
ducer that the packers have the proper marketing facilities, so that 
the packing plant will not be congested with the finished product, and 
so that the packer, by not being a spasmodic buyer, can at all 
seasons of the year pay a fair price for the live meat animals offered 
for sale on the market. The branch house not only serves this pur¬ 
pose for the producer, but is also the source through which the 
butcher at all seasons of the year gets his meat and in turn is able 
to continually supply the consuming public. 

With the large packing plants located near the source of produc¬ 
tion, as they should be (thus saving the producer shrink and 
freight), the branch house is an absolute essential part of the dis¬ 
tributing system of the packer. Meat is a highly perishable product 
and can only be kept in good condition for a limited number of days, 
even with refrigeration. Not only is the refrigerator car and the 
branch house an essential in the distributing system of the packers, 
but these facilities keep down the waste of meat to a minimum, and 
prevent the increase in price which waste would necessarily entail. 

These defendants are not advised as to the number of branch 
houses maintained by the defendant parent companies, as alleged 
in the bill of complaint, but these defendants state the fact to be that 
Morris established its first branch houses in the east in the year 1885, 
and it now has 186 branch houses, with 2,850 employees. 

These defendants further state that the distributing system of the 
larger packers, including refrigerator cars and branch houses, does 
not give to them any monopoly in the sale of meats in the great 
consuming centers, or anywhere else. To illustrate the situation in 
that regard it may be stated that in New York City, in addition to 
the defendants, there are more than 75 wholesale dealers and 
slaughterers, and in Boston, besides the defendants, there are 13 large 
wholesale dealers and 15 houses that buy from local slaughterers. 
This is characteristic of all the large cities in the great consuming 
section along the Atlantic seaboard. 

The meat sold through the branch houses must bear the expense 
of shipment from the packing plant to the branch house, in many 
instances being a great distance and a large expense. This meat 
comes in competition with the meat of numberless local slaughter¬ 
ers in all of the cities of this country, which later meat has 
75 no expense whatever for transportation and is also free of the 
expense incident to Federal inspection. Consequently, in the 
matter of competition the meat of the big packers sold through 
branch houses is at a decided disadvantage. The branch houses are 
maintained simply as a matter of necessity and because no better dis¬ 
tributing system has even been suggested or adopted for the trans¬ 
portation of meat from the large packing-house centers, which should 
be near the source of production, to the great consuming centers, 
which are largely along the Atlantic seaboard. 

These defendants further state that a perishable product like meat 
can not be handled through some common freight house, like farm¬ 
ing implements, clothing, boots, and shoes, or other staple articles, 
which do not have to be sold quickly in order to prevent deteriora¬ 
tion or complete loss. 
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Route Cars. 

As stated in the bill of complaint, route cars supplement thfe 
branch houses and serve the purpose of reaching the small com¬ 
munities where the trade is not sufficiently large to justify an in¬ 
vestment in a branch house. 

. The route car does more than this, it brings to these smaller com¬ 
munities the Federal inspected, sanitary, and finely prepared prod¬ 
ucts of the modern packing house. Through the efficiency oi the 
large packers and the utilization by them of all by-products, these 
meats and meat food products can be supplied to these small distant 
communities at less cost than they are supplied through the 
local butcher. At the same time the Department of Agriculture has 
determined and reported “that farmers receive smaller relative re¬ 
turns from cattle marketed locally than from those that are shipped 
to centralized markets.” 

These defendants are not advised as to the number of route cars 
operated by the parent companies or the percentage which that 
number bears to tne total number operated in the packing industry. 
These defendants state that Morris & Company operates 265 car 
routes in this country, reaching 5,074 towns, and the business done 
from these route cars comes in direct and active competition not only 
with the products of the large packers, but also with the local butchers 
and slaughterers, many of whom are not Federal inspected and have 
no expense of shipment whatever. The percentage of route cars oper¬ 
ated by the five large packers as compared with the number of route 
cars operated by the packing industry as a whole, does not begin to de¬ 
scribe the amount of competition which the business done from these 
route cars comes in contact with. If these route cars were not in 
existence the strong probability is that the local butchers 
76 and slaughterers would increase the price of meat to the 
consuming public. These defendants maintain that these 
route cars are now operated, not only within the law and without ai*y 
undue or improper advantage to the packers, but they are in fact 
operated to the great benefit and advantage of the consuming public 
in the tow T ns and communities reached by them. 

Auto Trucks. 

These defendants do not maintain any auto trucks that serve as 
route cars, but insist that the consuming public is entitled to the 
most efficient and best means of distribution of meats and meat-food 
products that can be devised. 

Cold-storage Warehouses. 

The bill of complaint alleges that the cold-storage warehouse en¬ 
ables the packer to extend the volume of his business. Anything 
that extends volume in the meat-packing business is in the interest 
of the public generally, both producer and consumer, because a big 
volume enables the packer to utilize the by-products to the fullest 
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possible extent. That is why the big packer has so many depart¬ 
ments. That is why the big packer has a large force of chemists 
and highly trained specialists who are constantly endeavoring to 
produce more and more by-products from the offal, the effect of 
which is to bring down the price of meats for human consumption. 
That is one important reason why this country must continue to 
have big units in the packing industry. 

Generally speaking, the cold-storage warehouse enables full pro¬ 
duction in seasons of plenty to be carried over to seasons of scarcity; 
thus stabilizing the prices for the producer in seasons of plenty and 
at the same time making the prices lower to the consumer in seasons 
of scarcity. 

The chief function of the cold-storage warehouse in the meat¬ 
packing business is to preserve the surplus meats until they can be 
advantageously marketed, which is in the interest of both the pro¬ 
ducer and the consumer. At all times there are extraordinary runs 
of cattle, hogs or sheep at the various yards. Sometimes this is due 
to usual and normal causes, such as the end of the grass season for 
cattle, or in the fall for hogs; and at other times it is due to some¬ 
thing unusual and out of the ordinary, as a drought in the South¬ 
west or a cholera scare among the hog feeders. Under such circum¬ 
stances if there were no cold storage warehouses to take care of this 
temporary oversupply this live stock could not be marketed and 
would represent a clean waste in the food supply of the Nation, 
which in turn would enhance the price of meats to the consumer, not 
to mention the loss to the producer. 

77 If it had not been for the cold-storage warehouses along 

the Atlantic seaboard our armies and the armies of our asso¬ 
ciates could not have been fed with American meat during the war, 
as these warehouses enabled us to store the meats at places reason¬ 
ably accessible to seaboard while waiting for the ships. 

Morris & Company owns but one cold-storage warehouse, which is 
located in Chicago. This warehouse has a capacity of about 50,- 
000,000 pounds, a large part of which is used for meats in process of 
curing. It is necessary for the company to store almost that amount 
in outside public warehouses, for which Morris & Company pays 
the regular published rates regulated by the various State utility 
coYnmissions where the different warehouses mav be located. Morris 
& Company has never had, or exercised, any control over public ware¬ 
houses. 

These defendants deny that they have any possible advantage 
over their competitors through the cold-storage w arehouse; also deny 
that, the cold-storage warehouse has ever been used bv them, or any 
of them, as a means to control the price of meats and so-called sub¬ 
stitute foods. 

The Parent Companies’ Acquisition of Above-described Facilities 

and Their Purpose in Doing So. 

These defendants deny that they, or any of them, purchased or 
acquired any interest whatsoever in stockyards or the facilities per- 
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taining thereto, the stock yards terminal railways or market papers 
in order to repress and discourage the development of other packers 
and slaughterhouses or to control the shipments of meat to the va¬ 
rious markets. 

These defendants state that there are more packers in competition 
with them than ever before in the history of the industry; that there 
are more than 300 meat packers doing an interstate business under 
Federal inspection, and there are more than 1,000 local slaughterers 
doing an intrastate business, all in keen and active competition with 
these defendants. 

These defendants deny that they, or any of them, ever purchased 
or acquired any interest whatever in stockyards, terminal facilities, 
or market papers by concert of action and pursuant to a common 
understanding with the other defendants in this case, or with any 
other person or persons; and these defendants have never acquiesced 
in the acquisition of interest in or control over stockyards by any of 
the other defendants. 

These defendants deny that, in pursuance of a common purpose, 
plan, and desire, outside investors and packers have gradually been 
forced out as dominating factors, both in the ownership and' 
78 management of the most of the important stockyards, and 
have been replaced by the parent companies or their repre¬ 
sentatives. The fact is that none of the Morris corporations have 
any capital stock or other interest whatsoever in any stockyard in 
this country. The largest stockyard in the country—Chicago—is 
not controlled by the packers, but, on the contrary, only one indi¬ 
vidual packer has any interest therein, and that but 19 per cent. 
More than two-thirds of the capital stock of the second largest stock- 
yard in the country—Kansas City—is owned by people wholly un¬ 
connected with the packing industry, and the capital stock of this 
company is dealt in very extensively on the stock exchange, and 
any person is privileged to buy a substantial interest therein. Large 
blocks of the capital stock of the Omaha yards, the third largest 
stockyard in this country, are owned by people wholly unconnected 
with the packing industry. More than one-third of the capital stock 
of the East St. Louis yards, the fourth in size, is owned by people 
who are not connected with the packing industry. But the smaller 
yards, near the source of production, like the Denver, Fort Worth, 
Oklahoma City, and Wichita yards, which can scarcely support two 
packers, and which render the great service to the producers, reliev¬ 
ing them of both freight and shrink, are not so attractive to the in¬ 
vesting public, and these are the yards which have been built up 
and are controlled by the packers. 

These defendants further state that the interests acquired by the 
packers in the various stockyards of this country were generally 
acquired through necessity and in order that such yards might be 
built up and maintained efficiently, and this packer interest in these 
yards has resulted generally in the extension and building up of the 
market. 

These defendants deny that they, or any of them, ever acquired 
any interest in any stockyard, stockyard terminal, or stockyard paper 
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through any of the means or methods set out and described in the 
bill of complaint. 

These defendants deny that the Morris parent company, charged 
in the bill of complaint, has granted any exclusive privileges, such 
as the right to purchase dead animals, the right to furnish supplies 
and facilities, and the location of cattle banks and cattle loan com¬ 
panies, to concerns and corporations in which these defendants, or 
any of them, were interested; also deny that they employed the 
powers and privileges more specifically set forth and discussed in the 
bill of complaint under the heading “Nature of the business and 
method by which it is conducted.” 

These defendants expressly and distinctly deny that they, or any 
of them, have done any of the things alleged in the bill of complaint 
for the purpose, or with the effect, of discouraging and sup- 
79 pressing the establishment of packing establishments or dwarf¬ 
ing the growth of any packing company whatsoever. 

These defendants further deny that they, or any of them, have 
attempted to monopolize the meat industry of the country or to arti¬ 
ficially control the ultimate price which the consumer pays for meat 
or meat products. 


Contracts in Restraint of Trade. 

Defendants expressly and distinctly deny each and every allega¬ 
tion and averment in the bill of complaint under this heading. 

Further answering this charge of an agreement as to percentage of 
purchase, these defendants deny that they, or any of them, have any 
agreement or understanding whatsoever with any person, firm, or 
corporation concerning or affecting its purchases of live stock, and, 
in that connection, state most positively that the business of Morris 
& Company is regulated and controlled entirely and absolutely by 
the law of supply and demand, and that its purchases of live stock 
are not regulated or controlled, to any extent whatever, by the pur¬ 
chases of Swift & Company, Armour & Company, Wilson & Com¬ 
pany, the Cudahy Packing CQmpany, or any or either of them, or 
of any other person, firm, or corporation. 

These defendants state that there is not the uniformity of pur¬ 
chase between the parent companies that is intimated in the bill of 
complaint, but an approximate uniformity of purchase between these 
companies is of no particular significance, as these businesses have 
been many years in developing, and each company now has its regu¬ 
lar organization, its ordinary and usual trade, its plant capacity, 
and distributing system. Moreover, there has been a very deter¬ 
mined fight for several years from certain quarters to hoid these 
companies to their present volume and not to permit them to grow 
or extend, if not to disintegrate them altogether. All of this would 
tend to bring about even a greater uniformity of purchase than the 
law of general average. 

The uniformity appears closer than it actually is because of the 
tremendous volume incident to the packing businss. In the figures 
of percentage the difference of 1 per cent to the average mind would 
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not appear great, and yet that X per cent may represent several hun¬ 
dred thousand head of cattle. The difference of 1 per cent in the 
Morris buy between the years 1915 and 1917, which is conceded by 
the Government, represents 76,000 cattle, which is approximately 10 
weeks’ kill in Chicago or 3 weeks’ kill at all of the Morris plants. 

Further answering, these defendants state that there is much more 
uniformity of purchase by the leading interests in any stabilized 
basic industry in this country having competition than there 
80 is in the packing industry, and that this alleged uniformity 
of purchase in the packing industry, whatever uniformity 
there may be, is due to healthy conditions and sound economic laws, 
except that brought about by forces and influences outside of the 
packing industry itself. 

This identical charge of uniformity of purchase was made by the 
Government in a criminal case instituted by the Government in 
Chicago against certain of the officers of three of the defendant parent 
companies, and after hearing the testimony for several months, this 
precise question being gone into very fully, the jury, in March, 1912, 
returned a verdict in favor of the defendants, upon the testimony of 
the Government alone. The judgment based upon that verdict 
necessarily means that there was no undue uniformity of purchase by 
the packers and is, in fact, an adjudication on that point. 

This Government suit of 1912 was on the theory that three of the 
parent companies in this case maintained a certain percentage as to 
buy of live stock, while this present suit is against five parent com¬ 
panies and their officers, and yet there is no allegation in the bill of 
complaint as to how, when, or why the Government changed its 
position from three to five or when the two additional parent com¬ 
panies became parties to the present alleged agreement, or how, or to 
what extent, the two additional companies have affected the alleged 
percentage. 

These defendants further state that, during the war, the Govern¬ 
ment ordered and directed the packers of the country generally, 
including the defendants, to maintain their respective volumes of 
business. The Government can not consistently order a certain thing 
done and then afterwards complain of its being done. Consequently, 
the allegations in the bill of complaint do not set up any facts con¬ 
stituting a violation of any law on this point within three years next 
preceding the filing of the bill of complaint. 

Control of Substitute Foods. 

The statement in the bill of complaint that defendants had elimi¬ 
nated competition in meat products is wholly without foundation in 
fact, as is also the statement that the packers commenced the han¬ 
dling of foods and products ordinarily handled by wholesale grocers 
and produce dealers in order to keep the price of meats from advanc¬ 
ing out of proportion to these other foods. 

The fact is, that Morris & Company largely confined its activities 
to the production and handling of meat food products until the latter 
part of 1917. At that time the cost of live meat animals, labor, taxes, 
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supplies, and everything entering into meat had advanced tremen¬ 
dously. The irregular receipts of cattle, sheep, and hogs due 

81 to shortage of live stock caused irreeular markets. There are 
always slack seasons in the sale of the meats. Morris & Com¬ 
pany had fixed an overhead for the maintenance of its branch houses 
and the distributing system. During the war the meat that was 
furnished to our Government and the Governments of our associates 
did not pass through the branch houses, and as the Government dis¬ 
couraged the eating of meat by the civilian population in order that 
the armies and navies might be properly fed, the employees in the 
branch houses were not fully engaged and had plenty of time to 
handle additional lines. In order to meet these conditions and to 
keep down the expense of this distributing system, Morris & Com¬ 
pany began the handling of canned fruits and vegetables. The com¬ 
pany had the branch houses, the sales organization, and delivery 
equipment, and expenses were going on whether the meat business 
was active or quiet. It was, therefore, decided that it was good busi¬ 
ness to keep all of these men and the equipment busy the year around, 
and in order to do so canned fruits and vegetables were added to the 
Morris lines. 

In addition to the utilization of the entire organization to its 
full capacity, these added lines enabled Morris & Company to make 
more frequent turnovers, smaller sales to the retailer, who ordered 
more frequently, reduced his investment in stock and gave the con¬ 
sumer a better product. Morris & Company was often encouraged 
by retailers to add to its line as they appreciated the service and 
could save time in both purchasing and delivery. 

In the handling of groceries Morris & Company had no advantage 
whatever in freight rates over its competitors and the only advan¬ 
tage which the packer had in handling groceries and so-called un¬ 
related lines was the advantage due to his efficiency, and it is per¬ 
fectly legitimate and proper that the consuming public should receive 
the benefit of such legitimate advantage. 

These defendants deny that Morris & Company fixed prices so 
low’ as to gradually eliminate competition and to exterminate the 
produce dealer and wholesale grocer. It is an admitted fact that 
the number of w holesale grocers and the volume of business done by 
them since Morris & Company entered this field in the latter part 
of 1917 has increased more than 10 per cent. This conclusively 
demonstrates that, instead of eliminating competition, or even in¬ 
juring the business, the competition of the packers has stimulated 
and been beneficial to the business. 

The entire business done by Morris & Company in the so-called 
unrelated lines, which consisted almost entirely of canned fruits and 
vegetables, amounted to less than 2 per cent of the total annual sales 
of the company. The total business done by all of the packers 

82 in lines unrelated to meats amounts to less than 3 per cent of 
the entire volume transacted by the wholesale grocers and 

packers. 

In view’ of the substantial growth of the business of the wholesale 
grocers during the last few years, the statement in the bill of com¬ 
plaint to the effect that, unless prevented by a decree of this court, 
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the defendants will, within the compass of a few years, control the 
quality and price of each article of food found on the American 
(able, is nothing short of the ridiculous. On the contrary, these de¬ 
fendants insist that it is in the best interest of the consuming public 
that it should get the benefit of the distributing system ana added 
competition of the packers in these so-called unrelated lines. To 
eliminate the packers from this field would merely mean to cut down 
competition to that extent, to which the consuming public is entitled. 
The handling of groceries and foods other than meats by the packers 
has resulted in a better product and a saving of foods tnrough wast¬ 
age and destruction. While the wholesale grocer has his place in the 
economic scheme of this country, still it would be to the interest of 
the people generally if the efficient competition of the packers would 
force the wholesale grocer to revise his business methods and cut 
down his costs. 

All of the profits made by Morris & Company in the handling 
of these so-called unrelated lines finally went into the packing house 
profits and, to that extent, enabled the packer to sell meat at a lower 
price. Consequently, the elimination of the packers from these so- 
called unrelated lines would naturally result either in lower prices 
for the live stock or higher prices for meats. 

Financial Growth, Present Net Worth, and Volume of Business 

These defendants are not advised concerning the alleged growth, 
profits, sales, or net worth of Swift, Armour, Wilson, and Cudahy 
between the years 1904 and 1919, but these defendants do state 
that the total annual profits of Morris & Company, from every 
source whatsoever, for this period of 16 years was but 8.41 per cent 
on the capital and surplus invested. Out of these profits dividends 
have been paid to the stockholders representing but 1.71 per cent 
on the capital invested. The balance of profits, to wit, 6.70 per 
cent on the capital invested, has been added to surplus. 

A table showing the capital stock, the surplus, and the profits 
of, and the dividends paid by, Morris & Company for each of the 
years 1904 to 1919, both inclusive, is as follows: 


83 Year. Capital. Surplus. Profits. Dividend paid. 

* 1904. $3,000,000.00 $12,663,983.17 $1,656,599.39 $240,000.00 

1905 . 3,000,000.00 14,080,582.56 2.023,643.80 240,000.00 

1906 . 3.000,000.00 15,804,226.26 1,796,618.65 240,000.00 

1907 . 3,000,000.00 17,420,844.91 2,251,673.39 1,800,000.00 

1908 . 3,000,000.00 17,872,518.30 2,650,389.35 315,000.00 

1909 . 3,000,000.00 20,207,907.65 2,069,578.36 450,000.00 

1910 . 3,000,000.00 21,827,486.01 746,194.96 435,000.00 

1911 . 3,000.000.00 22,138,680.97 1,034,851.64 180,000.00 

1912 . 3,000,000.00 22,993,532.61 1,812,653.49 180,000.00 

1913 . 3,000,000.00 24,626,186.10 1,916,996.94 360,000.00 

1914 . 3,000,000.00 26,183,183.04 2,205,672.69 450,000.00 

1915 . 3.000,000.00 27,838,855.73 2,321,414.78 750,000.00 

1916 . 3,000,000.00 29,510,270.51 3,632,212.90 1,000,000.00 

1917 . 3,000,000.00 32,142,483.41 5,301,071.47 150,000.00 

1918 . 3,000.000.00 37,293,554.88 4,217,858.84 300,000.00 

1919 . 3,000,000.00 41,211,413.72 703,641.00 300,000.00 
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The profit on each dollar of sales by Morris & Company for the 
years 1910 to 1919, both inclusive, is as follows: 

Profit 
. on each 
dollar 

Year. of sales. 


1910 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

1919 


$0.0061 

.0086 

.0136 

.0117 

.0139 

.0129 

.0170 

.0181 

.0106 

.0016 


These defendants are in no way connected with Swift, Armour, 
Wilson, or Cudahy and are not in a position to state as to their 
profits, but these defendants are advised and verily believe that the 
profits made by the five big packers have been substantially less 
than the profits made by any other large basic industry in this 
country. 

These defendants denv that the Government has not ascertained 
all of the profits made by the defendants and state the fact to be that 
departments and representatives of the Government have been 
through their books and records very thoroughly and for many years, 
and are familiar therewith, and, under these circumstances, these de¬ 
fendants state that the petitioner is not justified in alleging that 
there are profits which have not been ascertained. 

Number of Controlled Companies. 

Unfortunately, the allegations in the bill of complaint under this 
heading are vague, indefinite and uncertain. These defendants are 
not advised as to the number of corporations in which the Swift, 
Armour, Wilson, and Cudahy companies are interested; nor 
84 are these defendants advised as to what is included in the word 
“families” under the averment in this regard. These defend¬ 
ants do say that the Morris organization is interested, comparatively, 
in very few corporations and if the petitioner would specifically allege 
or set out the names of the corporations in which it is claimed that 
any of the Morris defendants, are interested, then these defendants 
would answer such an allegation with certainty and precision. 

These defendants are absolutely certain, however, that the Morris 
organization has no greater number of corporations than is ordi¬ 
narily identified with a business having the volume and magnitude 
of Morris & Company. The corporations which Morris & Com¬ 
pany do own or control were acquired, and are held and controlled, 
legally and not in violation of any law. 
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Extent of Industrial Control in the Substitute Foods and Unrelated 

Commodities. 

It would not be an enormous undertaking to determine the decree 
of control exercised by the defendants in all of the various activities 
mentioned in the bill of complaint, and there is positively no truth 
in the statement that, if the growth is permitted to continue un¬ 
checked, it will be complete within a few years. The fact is, that it 
is now within the complete power of the petitioner to ascertain and 
determine, if that has not already been done, just to what extent 
Morris & Company is engaged in any of these unrelated lines. 

Of course, these defendants are" not familiar with the alleged 
growth of the business of Armour & Company in these unrelated 
lines, as alleged in the bill of complaint. 

Morris & Company disclaims any purpose whatever on its part to 
secure control of the market for so-called meat substitute foods, or 
any portion thereof. 

*The parent companies do not control either the output or the price 
of products marketed through their distributing facilities, because 
they must pay exactly the same freight rate on goods shipped through 
these facilities as if they were shipped otherwise. 

Individual Defendants. 

The individual defendants are all members of the board of di¬ 
rectors of Morris & Company, of Maine; Edward Morris is president, 
Nelson Morris is chairman of the board, L. H. Heymann is vice- 
president, C. M. Macfarlane is vice president and treasurer, and H. A. 
Timmins is secretary and assistant treasurer of Morris & Company, 
of Maine. 

The defendant, Nelson Morris, was not on the payroll of Morris 
& Company between March 1, 1918, and June 11, 1919, and took no 
part whatever in the affairs of the company during that time. 
85 There is no foundation in fact for the statements in the 
bill of complaint that there is any effort or attempt on the 
part of these individual defendants, either for themselves, or for 
others, to control the meat products or so-called substitute foods in 
the United States. 


Corporation Defendants. 

The history of the growth and development of the Morris organiza¬ 
tion is merely the recital of thrift, economy, efficiency, strict personal 
attention to business and the leaving of the earnings in the Dusiness 
to accumulate; in another form, it is the tale of interest compounded. 
This organization has been three generations in the making. Nelson 
Morris, grandfather of the present heads of the business, was the 
original founder. More than 60 years ago he started in business as 
a sheep driver in the Chicago yards with a total capital of 50 cents. 
He became the largest feeder of cattle in the world, feeding as high 
as 60,000 head at one time, making big money in selling his cattle 
to the packers, and the money so made went into the packing busi- 
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ness. The capital stock of Morris <fe Company has always been 
closely held, and its legitimate growth, with increasing values in this 
country, can thus be easily understood. 

The original corporate organization was the Fairbank Canning 
Company, but the business was in fact conducted as a partnership 
by Nelson Morris and his sons under the firm name of Nelson Moms 
& Company until the present parent company, Morris & Company, 
of Maine, was organized. 

It can be asserted with complete confidence that even during the 
period of business development in this new country of unparalled 
natural resources and advantages, that the packing industry was far 
above the average in business morals, and that the industry continues 
to be conducted with honesty of purpose and scrupulous regard for 
the laws of the country and the equities of the producer and con¬ 
sumer. 

There is a strong disposition in certain quarters of this country to 
have the Government interfere with private business by the crea¬ 
tion of bureaus to control and run the business, which necessarily 
means inefficiency, politics, and added cost to the consuming public. 
This policy in its developed state would lead to paternalism and 
finally Government operation, which would mean the destruction of 
private initiative and personal ambition, which has been the genius 
of American business. 

In this country of shifting extremes the preservation of equal op¬ 
portunity to all American youth, such as that possessed by the 
founder of the Morris organization, is of vastly more importance 
than everything else involved in this litigation. 

86 These defendants state that Morris & Company, organized 

under the laws of the State of Maine on October 16, 1908, 
with a capital stock of three million dollars ($3,000,000), is the 
company designated in the bill of complaint as the parent company 
in the Morris group, and said company has its principal place of 
business in the city of Chicago, Ill., and owns and operates a pack¬ 
ing house in said city and also in the cities of East St. Louis, Ill.; 
St. Joseph, Mo.; Kansas City, Kans.; Omaha, Nebr.; and Oklahoma 
City, Okla. Its principal business is the purchase and slaughter of 
live meat animals and the sale of the finished products thereof; the 
said company, through its subsidiaries, maintaining selling branches 
in the principal cities of the United States. 

The Morris subsidiary defendants mentioned in said bill of com¬ 
plaint are as follows: 

The Morris Packing Company was organized under the laws of 
the State of Maine on September 28, 1912, with a capital stock of 
twenty-five thousand dollars ($25,000) and conducts branch houses 
at Little Rock and Helena, in the State of Arkansas, selling Morris 
products, all of the capital stock of said company being owned by 
Morris <fc Company, of Maine. 

Morris & Company, the New Jersey corporation, was organized 
under the laws of New Jersey on December 27, 1902, and has a capi¬ 
tal stock of one hundred thousand dollars ($100,000) and operates 
the selling branches for the Maine corporation in the United States, 
with the exception of those branches in the States of Texas, Louisi- 




CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. ET AL. 79 

ana, Pennsylvania, Maine, and Arkansas, all of the capital stoqk of 
said company being owned by Morris & Company, of Maine. 

Morris & Company, the Louisiana corporation, was organized 
under the laws of the State of Louisiana on October 11, 1910, with a 
capital stock of fifty thousand dollars ($50,000), and conducts the 
Morris selling branches in the States of Louisiana and Texas, all of 
the capital stock of said company being owned by Morris & Company, 
of Maine. 

Morris & Company, the Pennsylvania corporation, was organized 
under the laws of the State of Pennsylvania, on October 6,1910, with 
a capital stock of fifty thousand dollars ($50,000) and operates the 
Morris selling branches in the State of Pennsylvania, all of the stock 
of said company being owned by Morris & Company, of Maine. 

Joseph Stern & Sons (Inc.) was incorporated under the laws of 
the State of New York in the spring of 1910, and has a present cap¬ 
ital stock of two million dollars ($2,000,000) and now operates a 
meat packing plant in the city of New York, all of the capital stock 
being held by Morris & Company, of Maine. 

The Brooklyn Beef & Provision Company was incorporated under 
the laws of the State of New York on September 30, 1912, 
87 with a capital stock of five thousand dollars ($5,000) and 
merely operates a branch house in the city of Brooklyn, N. Y., 
selling the Morris products, all of the capital stock of said company 
being owned by Morris & Company, of Maine. 

The Condit Beef & Provision Company is a corporation incorpo¬ 
rated under the laws of the State of New Jersey in July, 1909, with a 
capital stock of five thousand dollars ($5,000) and merely operates a 
branch house in East Orange, N. J., selling the Morris products, all 
of the capital stock being held by Morris & Company, of Maine. 

The Corwin-Wilde Company was incorporated under the laws of 
the State of Massachusetts on March 20, 1893, with a capital stock of 
fifty thousand dollars ($50,000) and merely operates a branch house 
in the city of Boston, Mass., selling the Morris products, all of the 
stock being held by Morris & Company, of Maine. 

Donnelly & Company (Inc.) was incorporated under the laws of 
the State of Massachusetts in December, 1912, with a capital stock 
of fifty thousand dollars ($50,000) and operates a branch house in 
the city of Boston, Mass., selling the Morris products, all of the 
capital stock of said company being held by Morris & Company, of 
Maine. 

The National Hotel Supply Company was incorporated under the 
laws of the State of Illinois on March 19, 1901, with a capital stock 
of five thousand dollars ($5,000) and operates certain branch houses 
in the cities of New York and Philadelphia, selling the Morris prod¬ 
ucts, all of the stock of said company being held by Morris & Com¬ 
pany, of Maine. 

Chamberlain & Company (Inc.) was incorporated under the laws 
of the State of Massachusetts on February 27,1907, and has a present 
capital stock of two hundred thousand dollars ($200,000) ana oper¬ 
ates certain manufacturing and selling branches in the city of Bos¬ 
ton, Mass., one thousand three hundred and thirty-four (1,334) 
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shares of the capital stock of said company being owned by Morris 
& Company, of Maine, the rest of said capital stock being owned by 
parties wholly unconnected with the Morris organization. 

J. M. Wilson & Company was incorporated under the laws of the 
State of Massachusetts on December 23, 1915, with a capital stock 
of twelve thousand dollars ($12,000), and this company merely oper¬ 
ates a wholesale meat market in Dover, N. IT., Morris & Company 
of Maine, owning capital stock of the par value of nine thousand 
dollars ($9,000), and the rest of the capital stock of said company 
being owned by parties wholly unconnected with the Morris organi¬ 
zation. 

The Middletown Beef & Provision Company was incorporated 
under the laws of the State of Massachusetts on January 7, 1914, 
with a capital stock of twelve thousand dollars ($12,000) and merely 
operates a wholesale meat market in Middletown, Conn., 
88 Morris & Company, of Maine, owning capital stock of the par 
value of eight thousand dollars ($8,000), the rest of the capi¬ 
tal stock being owned by people wholly unconnected with the Morris 
organization. 

Glenn & Anderson was incorporated under the laws of the State 
of Illinois on December 14, 1905, with an authorized capital stock 
of ten thousand dollars ($10,000), of which amount stock of the par 
value of eight thousand seven hundred fifty dollars ($8,750), has 
been issued, which company operates a wholesale meat market in 
the city of Chicago, Ill., Morris & Company, of Maine, owning 
forty-four and one-fourth (44*4) shares of said capital stock, the 
rest owned bv persons not connected with the Morris organization. 

It is not the fact, as alleged in the bill of complaint, that only 
those subsidiaries which are substantially 100 per cent parent com¬ 
pany owned and wilieh are engaged either in slaughtering, packing, 
or th£ selling of meats have been made parties defendant. On the 
contrary, it will be observed that the interest of Morris & Company 
in several of the above corporations does not even approach 100 
per cent. 

Defendants deny that the Western Meat Company, Oakland Meat 
& Packing Company, and the Nevada Packing Company are sub¬ 
sidiaries of Morris & Company. 

Some Pertinent Facts and Suggestions in Connection with the 

Packing Industry. 

These defendants feel justified in this honorable court of equity 
in calling attention to some of the pertinent facts involved in this 
litigation and to some of the problems and difficulties winch they 
encounter in endeavoring to do equity to all with wiiom they come 
in contact, and that means the whole population of the United 
States, for they deal in a necessity of life—food. 

Equity demands that the producer of live stock be paid a fair 
price for his animals. Equity also demands that the consumer be 
served with the packers’ finished product at the lowest possible cost. 
Equity, however, in the view* of the stock raiser means high prices 
for his cattle, while equity to the public means cheap meat on the 
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table. It is practically impossible to please both, for there can not 
be cheap meat on the table of the consumer when the producer re¬ 
ceives high prices for the live meat animal. 

Between this Scylla and Charybdis the packing industry in the 
past has been tossed in all directions by angry winds, sometimes 
blowing from the ranges, sometimes from the combined kitchens of 
housewives, storm tossed themselves by the mounting waves of the 
cost of living, and sometimes from the cavernous mouths of poli¬ 
ticians whose interest in the matter is distinctly less honest than that 
of the producer and consumer. Thus the packer has suffered 
80 from agitation and misrepresentation; he has been a tempt¬ 
ing target for time-serving aspirants for public favor and he 
has furnished campaign shibboleths. While equity has been de¬ 
manded of the packer, and to the best of his ability he has rendered 
it to all, still equity has seldom been conceded to him. 

The packing business is so intimately interwoven in the daily ex¬ 
istence of every man, woman, and child in the Nation, so identified 
with their welfare and health, that it is extremely sensitive to criti¬ 
cism, and doubly so because it deals in a highly perishable product. 
These attacks cause not only moral but material damage. 

The packing industry can not justly be blamed for the present 
high cost of living, because it gets less than 2 per cent profit out of 
its total sales (representing approximately one-fourth of 1 cent per 
pound of dressed meat), while the producer gets 85 per cent, and 
the balance goes to labor, freight, and other expenses. In the last 
few years packing-house labor has advanced more than 150 per cent, 
and everything that goes into meat has advanced in proportion; 
and yet meat has not advanced in comparison with other necessities, 
and within the last six months meat at wholesale has declined 35 
per cent. 

We submit, in all candor, that we have reached the point where 
equity must be done to this vital industry, as well as to the producer 
and the consumer, because its future very closely affects the welfare 
and the happiness of all the people. It can only stand so much 
strain. It must not be torn down through prejudice or passion or 
even a misunderstanding of the great facts which point to the eternal 
justice of this controversy. 

The large packers are perhaps the largest borrowers of money of 
any industry in the world, because large sums are required to buy 
for cash the live meat animals offered daily for sale in the stockyards. 
The large packers are expected to “clean up” the yards every night. 
It also takes large sums of money to carry the stocks, transport the 
meats to and distribute them in the great consuming centers at a 
distance from the packing houses, and to make a market for Ameri¬ 
can meats in foreign countries. This export trade is in the interest 
both of the American live-stock producer and of American labor. If 
the borrowing power of the packer is destroyed, this complex indus¬ 
try will be in a worse mess than the railroads; production will go 
down and the price of meats will necessarily go up. It is easier to 
tear down than to build up, as the world is now learning in this 
period of reconstruction. 

6—4071a 
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It is but just and proper that this honorable court should know 
the great and controlling facts underlying this industry and the diffi¬ 
cult and delicate problems with which it is constantly confronted. 
The packer is in the nature of a buffer between the producer and the 
consumer. He is the manufacturer and distributor of meats and 
meat-food products for the people. If he does his work effi- 
00 ciently and at a reasonable cost, if the toll he exacts for the 
manufacture and distribution is fair and reasonable, then he 
performs a great and vital work for the people generally, and the 
machinery and efficiency with which this work is done should never 
be destroyed or impaired. It is just as important that this vital 
industry should be treated fairly and justly by the public as that 
the public be treated fairly and justly by this industry. 

These defendants have never attempted or desired any monopoly 
in foods. They have never taken a position of defiance to the Gov¬ 
ernment. On the contrary, they have honestly tried to observe the 
laws governing their business, not only in letter but in spirit as well. 
They desire to cooperate with the producer and to treat the consumer 
fairly. They want to deserve the confidence of all the people. The 
present efficiency and marketing system of the packing industry 
should be preserved to the people for all future time, but this indus¬ 
try can not survive constant agitation and criticism. 

These defendants stand ready and willing to meet the views of the 
Government along fair lines that would tend to bring about a better 
and more equitable understanding between this industry and the 
public, to the end that the present efficiency and lasting benefits of 
this great industry may be preserved and perpetuated for the Ameri¬ 
can people. 

The Prayer. 

These defendants say that the bill of complaint does not state 
a good cause of action and does not aver facts which would entitle 
the petitioner to any relief in a court of equity. 

Further answering, these defendants deny that the petitioner is 
entitled to the relief, or any part thereof, in the said bill of com¬ 
plaint demanded, and pray the same advantage of this answer as if 
they had pleaded or demurred to the said bill of complaint; and 
pray to be dismissed with their reasonable costs and charges in this 
behalf most wrongfully sustained. 

Morris & Company (Me.), Morris Packing Company (Me.), 
Morris & Company (N. J.), Morris & Company, Ltd. (La.), 
Morris & Company (Pa.), Joseph Stern & Sons, Inc. (N. 
Y.), Brooklyn Beef & Provision Company, Condit Beef & 
Provision Company, Corwin-Wilde Company, Chamber- 
lain & Company, Inc., Donnelly & Company, Inc., Na¬ 
tional Hotel Supply Company, J. M. Wilson & Company, 
Middletown Beef & Provision Company, Glenn & Ander¬ 
son Company, Edward Morris, Nelson Morris, L. H. Hey- 
mann, C. M. Macfarlane, H. A. Timmins, Defendants, 

By M. W. BORDERS, 
Solicitor for Said Defendants. 
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91 Answer of the Wilson Defendants. 

Filed February 27, 1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 37623. 

United States of America, Petitioner, 

v. 

Swift & Company, Armour & Company, Morris & Company, Wil- 
son & Co., Inc., and The Cudahy Packing Company et al., De¬ 
fendants. 

The joint and several answers of the following-named defendants 
to the bill of complaint filed in this cause, who are designated in 
said bill of complaint as Wilson defendants: 

Corporation defendant named as parent company: 


Organised under 
laws of— 

Wilson & Co. (Inc.).New York. 

Corporation defendants named as subsidiaries 
of the parent company: 

Wilson & Co.New Jersey. 

Wilson & Co. (Inc.), of California.Nevada. 

Wilson & Co. (Inc.), of Louisiana.Louisiana. 

Wilson & Co. (Inc.), of Oklahoma.Oklahoma. 

South Dakota Provision Company.South Dakota. 

Gotham Hotel Supply Company (Inc.).New York. 

Standard Beef Company .New York. 

Stiefel O’Mara Company (Inc.) .New York. 

Drexel Packing Co.Illinois. 

Albert Lea Packing Company (Inc.) .Virginia. 

Mississippi Packing Company (Inc.) .Virginia. 

Morton-Gregson Company .Delaware. 

Paul O. Reymann Company.West Virginia. 

Standard Provision Company .New Jersey. 

Central Products Corporation.Virginia. 
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Individuals named as defendants because of their connection 
as directors, officers ,and employees of Wilson & Co. (Inc.), 
defendant parent company, and its subsidiary corporation 
defendants above named: 

Thomas E. Wilson. Arthur L. Smith. George H. Cowan. 

Arthur Lowenstein. James A. Hamilton. William C. Buethe. 

Jacob Moog. George D. Hopkins. Carl F. Burrell. 

Vonce De Leon Skipworth. Adolph E. Petersen. James C. Good. 

These defendants, jointly and severally for answer to the bill of 
complaint filed in this cause, or to so much thereof as these defend¬ 
ants are advised is material or necessary for them, or any of them, 
to make answer unto, say: 

First. These defendants, for whom answer is herein made, for 
the limited purposes of this case only, admit that Wilson & Co. 
(Inc.), the corporation referred to in said bill of complaint as the 
parent company, is either directly or indirectly, or througli subsidi¬ 
aries, engaged in interstate and foreign commerce, but deny that 
any of the following acts constitute either interstate or foreign com¬ 
merce as alleged in said bill of complaint, viz: 

92 (a) The purchase and slaughter of live stock. 

( b ) The preparation and manufacture of dressed meat and 
by-products of the slaughtered live stock. 

(c) The curing, canning, or otherwise preparing for the market 
of the edible products and by-products of the slaughtered animal. 

( d) The production and sale of nonedible by-products and of 
articles in the manufacture of which those nonedible products are 
largely used. 

(e) The manufacture, canning, or otherwise preparing for the 
market, sale, and distribution of certain food supplies other than 
meats. 

And these defendants, for whom answer is herein made, severally 
deny that Wilson & Co. (Inc.), or any of its subsidiaries or any of 
the individuals named as Wilson defendants in said bill of complaint, 
are engaged in or are a party to any contract, combination in the 
form of a trust or othenvise, or conspiracy in restraint of trade or 
commerce among the several States or with foreign nations, or are 
attempting to increase and extend any monopoly therein of the prod¬ 
ucts and commodities referred to in said bill of complaint, or to 
artificially control the supply and prices of the food supply of the 
Nation, or that such defendants acting by and through their princi¬ 
pal officers, or otherwise, have come to dominate, control, and monop¬ 
olize a very great proportion of the food supply of the Nation and 
have thereby built up an unlawful monopoly and control over divers 
and sundry products and commodities referred to in said bill of com¬ 
plaint, or that any of said defendants have created or obtained any 
monopoly in interstate trade or commerce in live stock, meat prod¬ 
ucts, and substitute foods, as charged in the bill of complaint, or that 
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there has been or is in existence, as charged in the bill of complaint, 
any contract, combination, or conspiracy in restraint of trade or com¬ 
merce between the several States, wherein said Wilson defendants or 
any of them are in any way concerned or a party or parties, but these 
defendants herein named, and each of them, aver that no such state 
of facts exists as charged in said bill of complaint as related to said 
Wilson defendants or any of them. 

And these defendants, and each of them, further deny that the 
said defendant parent company and its subsidiary companies who 
are defendants herein, either by themselves or in concert or combina¬ 
tion with any or all of the other defendants named in the bill of com¬ 
plaint, have created or obtained any monopoly in interstate trade or 
commerce in live stock, meat products, and substitute foods, as 
charged in said bill of complaint, and deny that any unlawful 
monopoly by the defendants named in the said bill of complaint 
exists, as is charged therein. 

93 Stockyards and Stockyard Terminal Railroads. 

Second. These defendants, for whom answer is herein made, 
further severally say that neither Wilson & Co. (Inc.), defendant 
parent company, or any of its subsidiaries, own or control, directly or 
indirectly, any interest in the form of stock ownership or otherwise 
in any corporation, firm, or association now’ owning, controlling, or 
operating any public stockyard market company, stockyard terminal 
railroad company, or market newspaper, doing business in the United 
States, of the class and character referred to in said bill of com¬ 
plaint. 

These defendants further answering, aver that notwithstanding 
that the said Wilson & Co. (Inc.), or any of its subsidiaries, do not 
ow T n or control, directly or indirectly, any interest in any such com¬ 
panies, there has never been any discrimination against said defend¬ 
ant companies, or any interference with their right to go upon the 
premises of any of the said stockyard companies and purchase live 
stock or transact any other business thereon; that neither they, or 
any of them, nor any other person, firm, or corporation, so far as 
they, or either of them, are informed, have ever been denied the right 
to secure desirable packing house sites in or near any such stockyards; 
that said stockyards are open to any person, firm, or corporation in 
the United States who desires to sell live stock thereon, and they 
are open to any person, firm, or corporation in the United States 
w r ho desires to go thereon and bid for the purchase of any live stock 
offered for sale in said stockyards; that to the best of their knowledge 
and belief, the ownership of stock in any such stockyard by any of 
the defendants owning any such stock has not, and does not, exercise 
any control over the prices for which live stock are bought or sold 
at any of said stockyards, and that ownership or control o? any stock 
in any such stockyards does not give the owner thereof any advantage 
in the purchase or sale of live stock at any of such stockyards not 
possessed and enjoyed by any other person transacting business 
thereat. 
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The defendants, Wilson & Co. (Inc.), and its subsidiaries, are 
charged with all maimer of divers conspiracies in relation to the 
ownership, operation * and control of public stockyard market com¬ 
panies, stockyard terminal railroads, and market newspapers when 
in truth and in fact, Wilson & Co. (Inc.), and its subsidiaries, did not 
at the time and do not now own any of the capital stock or other 
interest in any such public stockyard market companies, stockyard 
terminal railroads, or market newspapers, nor did they exercise any 
control or influence whatever in shaping the business policies of any 
such companies. 

Further answering, the defendants, for whom answer is herein 
made, deny that the defendant Wilson & Co. (Inc.), and its 
94 controlling heads set about to acquire the various stockyards, 
appurtenances, and privileges incidental thereto, as charged 
in the bill of complaint, and the defendants deny that there was any 
concert of action or common understanding between the parent com¬ 
panies in regard thereto, and the defendants deny that the ownership 
and control of stockyards by others than the parent companies, or one 
of their members, or controlling heads, was discouraged and opposed, 
as charged in said bill of complaint, but on the contrary, in so far 
as the defendant parent corporation, Wilson & Co. (Inc.), or any of 
its subsidiary companies who are defendants in this cause are con¬ 
cerned, they and each of them allege the facts to be that, as heretofore 
set forth, they have never acquired any stock or other interest in any 
of the stockyards referred to in said bdl of complaint, nor have they 
refrained from purchasing any such interest, because same was owned 
or controlled, either wholly or partially, by any other parent com¬ 
pany defendant in this cause; nor have they, or either of them, 
entered into any contract, agreement, or understanding with any 
other defendant in this cause, the purpose of which was to effect 
any of the matters or things alleged in said bill of complaint, but 
specifically deny each and every allegation therein contained in 
relation thereto. 

And the individual defendants, for whom answer is herein made, 
and each of them, except Thomas E. Wilson, further specifically deny 
that they, or either of them, own any interest, directly or indirectly, 
in any public stockyard market company, stockyard terminal rail¬ 
road, or stockyard market newspaper, as described in the bill of 
complaint, and deny each and every allegation in the bill of com- 

E laint in relation to stockyards, and further deny that they now 
ave or exercise or heretofore have had or exercised any voice or 
power, or now have or have had any agreement or understanding, 
directly or indirectly, express or implied, to do or bring about any 
of the matters or things alleged in the bill of complaint. 

And further answering, the defendant, Thomas E. Wilson, says 
that he is the owner of a small amount of stock in a few public 
stockyard market companies, purchased by him as an investment 
and not for any of the purposes set forth in said bill of complaint. 

And the defendant, Thomas E. Wilson, further answering, denies 
that either he, Wilson & Co. (Inc.), or any of its subsidiaries or any 
of the other individuals named in said bill of complaint as Wilson 
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defendants, is or has ever been in any combination, agreement, or 
understanding with any of the other defendants mentioned in said 
bill of complaint', or any other corporation, firm, or association to 
accomplish or effect any of the things or conditions set forth in 
said bill of complaint in relation to any stockyards or stockyard 
terminal railroads or market papers referred to therein. 

95 And these defendants for whom answer is herein made, 
further answering, severally say that if it be true, as al¬ 
leged in the bill of complaint, that the public stockyard market 
companies directly or indirectly own or control the available land 
surrounding the yards owned by such companies, it was no doubt 
acquired at the time said yards were established to provide necessary 
land for the future growth and expansion of its business and the 
extension of said vards. 

V 

The value of stockyards as an investment is dependent upon the 
number of heads of live stock handled through such yards. It is 
therefore to the interest of such stockyard company to encourage the 
establishment at such yards of as many packing plants and other 
enterprises essential to the maintenance of a market as can be 
induced to locate at such yards. The greater the number of such 
plants, the larger the requirements of such a market; and if it be 
true that new packing companies can secure desirable packing sites 
only from said stockyard companies or from the companies owned 
or controlled by said stockyard companies, or their principal stock- 
yards, or that said stockyard companies are in a position to de¬ 
termine what packing companies and how many plants should be 
established at the various stockyards, as charged in the bill of 
complaint, these defendants aver that said facts do not constitute a 
violation of any law of the land; and, so far as they are informed 
* and believe, no packing company or other related enterprise has ever 
been denied the privilege of securing a location for its plant at any 
of such stockyards. 

These defendants, further answering, aver that, according to their 
observation, information, and belief, the ownership by packing com¬ 
panies of an interest in public stockyard market companies has been 
to the advantage of such stockyard companies. 

The acquisition of such interests has usually been followed by 
improved management, better facilities, new extensions, and greater 
efficiency in the handling of live stock at and through the yards. 
The packer had the greatest possible interest in maintaining a mar¬ 
ket for his raw material, to popularize it with the producer as far 
as it is possible to do so, in order that a continuous supply of live 
stock will be available for his requirements. Much of the trouble 
suffered by the packing industry has grown out of the impression 
and suspicion existing in the minds of some of the producers of live 
stock that the ownership or control of stockyards by packing com¬ 
panies in some mysterious manner gives to the packer a power to 
influence and manipulate the prices paid for live stock. There was 
never a grosser misconception or more erroneous assumption wholly 
unsupported by facts. 
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These defendants, further answering, severally aver that for san¬ 
itary reasons, and to comply with the laws of the country and 

96 regulations of Government bureaus, it is essential to remove 
the carcasses of dead animals from the premises promptly; and 

in order to haVe some one ready at all times to perform that service 
and properly equipped to do so, the defendants are informed that it 
is customary to enter into contract with some responsible concern to 
perform that service. These defendants are informed and believe 
that the number of such animals dying either in transit or after ar¬ 
rival is not sufficiently large to support a number of plants for dis¬ 
posing of same, and that the stockyard companies do not determine 
or fix the price which shall be paid for such dead animals. 

These defendants, for whom answer is herein made, further an¬ 
swering severally deny that they or either of them is or has been a 
party to any arrangement, understanding, or agreement with any of 
the other defendants herein or with any public stockyard market 
company, or with any other person, firm, or corporation whatsoever, 
whereby any such stockyard company was induced or was attempted 
to be influenced to discriminate against certain commission men or 
traders in the leasing office space, or in the allotment of pens or 
other accommodations as alleged in the bill of complaint. That some 
offices and some pens are more advantageously located than others is 
true of any structure, but unfortunately they can only be occupied by 
one tenant at a time—and these defendants for whom answer is made 
herein, further answering upon information and belief severally deny 
that there is any discrimination against any packer or independent 
buyer by any stockyards terminal railway operating at any stockyards 
described in the bill of complaint: or that the control of stockyards 
and facilities appertaining to stockyards is used by defendants owning 
or controlling them as a means of favoritism in dealing with commis¬ 
sioned men; or that such control of stockyards and facilities apper¬ 
taining thereto has resulted in any discrimination by the defendants 
owning or controlling them in favor of banks, cattle loan institutions, 
rendering plants and concern supplying food for live stock which 
are located at or near to any of the stockyards described in the bill 
of complaint; or that the control of stockyards and facilities apper¬ 
taining thereto is or has been used by the defendants, or any of them, 
as a means to prevent the establishment of new packing plants or to 
hamper the growth of those in existence; or that the control of stock- 
yards or facilities appertaining thereto is. or has been, used by the 
Wilson defendants as a means to prevent the development and limit 
the number of new markets or to centralize or restrict business to the 
stockyards so controlled; or that the control of stockya’rds and facil¬ 
ities appertaining thereto affords peculiar and exclusive access by the 
defendants, or any of them, to information concerning receipts and 
sales of live stock, its disposition and the dissemination of informa¬ 
tion to the producer. But, on the contrary, these defendants severally 
aver that according to their observations, information, and 

97 belief the service afforded by such stockyard companies is 
furnished without favoritism toward or discrimination against 

any shipper, dealer, packer, buyer, commission man, or any other 
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person, firm, or corporation transacting business at any or all of 
such stockyards. 

Branch Houses. 

Third. These defendants further answering severally aver that 
Wilson & Co. (Inc.) and its subsidiaries operate approximately 120 
branch houses in the United States, that said branch houses are estab¬ 
lished for the purpose of facilitating the sale and distribution of the 
products manufactured, produced, and sold by Wilson & Co. (Inc.) 
and its subsidiaries, and are not mere storage warehouses. These de¬ 
fendants further aver that the branch houses of Wilson & Co. (Inc.) 
and its subsidiaries are operated in actual and open competition with 
the branch houses of any and all the other defendants in this cause 
and in competition with all other persons, firms, and corporations en¬ 
gaged in a similar business. 

Route Cars and Auto Trucks. 

Fourth. These defendants, for whom answer is herein made, fur¬ 
ther answering severally aver that the establishment by Wilson & Co. 
(Inc.) and its subsidiaries in their business of the system of dis¬ 
tributing fresh meats, dairy and poultry products through refrig¬ 
erator cars and auto trucks running on a fixed schedule has been an 
economic advantage to the country. It enables the smallest towns 
along such routes to receive regular supplies of food necessities and 
provides the producers with a much enlarged market for the con¬ 
sumption of their products. But these defendants deny the in¬ 
ference that there is anything unlawful in their use as a means of 
distribution. The use of refrigerator cars for such purposes is rec¬ 
ognized, approved, and regulated by the Interstate Commerce Com¬ 
mission. All products so handled pay the same freight rates and 
are governed by the same rules and regulations as apply to or affect 
all other shippers handling the same commodities. 

Cold-storage Warehouses. 

Fifth. These defendants further aver that the cold-storage ware¬ 
houses described in the bill of complaint are necessary adjuncts and 
facilities for the preparation, conservation, and distribution of the 
food products stored therein, one of the objects of such storage being 
to conserve the surplus supplies of seasons of heavy or excess pro¬ 
duction for use during seasons of light or underproduction, thereby 
furnishing a more uniform market for producers and supplying 
such products at lower prices to consumers during times of natural 
scarcity. 

98 Parent Companies’ Acquisition of Stockyards Terminal Rail¬ 
roads and Market Papers and the Power Given by such 
Control. 

Sixth. These defendants for whom answer is herein made, further 
answering, severally deny, as they have heretofore done, that the 
defendant Wilson & Co. (Inc.), or its subsidiaries, have acquired 
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any interest in or control over any public stockyard market com¬ 
panies, stockyard terminal railroads, or stockyard market news¬ 
papers and, consequently, each and all of the allegations contained 
in said bill of complaint, dealing with the power of such ownership 
or control and the manner in which it is alleged to be exercised, can 
have no application to the defendant Wilson & Co. (Inc.), or any 
of its subsidiaries, and, therefore, these defendants, and each of 
them, further answering, severally deny that Wilson & Co. (Inc.) 
and its subsidiaries, acting in concert or otherwise with any or all 
of the defendants named in said bill of complaint, have employed any 
power or privilege possessed by them through any such agencies to 
effect or discourage or suppress the establishment of independent 
packing companies or of dwarfing the growth of such independent 
packing companies as might then be in existence, as charged in said 
bill of complaint, and the said defendants further deny that the 
defendant Wilson & Co. (Tnc.), parent company, or its subsidiaries, 
either alone or in concert with any or all of the other defendants 
named in said hill of complaint, have in any manner attempted to 
monopolize the meat industry of the country or artificially or other¬ 
wise control the ultimate price which the consumer pays for meat 
or meat products, as charged in the bill of complaint. 

Contracts in Restraint of Trade. 

Seventh. And these defendants, for whom answer is herein made, 
and each of them, further answering, severally deny that Wilson & 
Co. (Inc.), the parent company, has entered into any unlawful con¬ 
tract or combination with anv other defendant named in said hill of 
complaint to restrain trade and commmerce and to artificially or 
otherwise prevent between themselves competition in prices for 
which meat and meat products are sold. 

These defendants further severallv denv the existence of anv con- 

v t * 

tract, agreement, arrangement, understanding, or practice by which 
purchases of live stock by Wilson & Co. (Inc.), the parent company, 
has been gauged, divided, or distributed between Wilson & Co. (Inc.). 
the parent company, and any other defendant or defendants named 
in said bill of complaint. These defendants further deny that any 
purchases of live stock hv Wilson & Co. (Inc.), the parent 
99 company, have been made in accordance with or pursuant to 
any agreement, understanding, or arrangement with any other 
defendant in regard thereto; or that the divers percentages of the pur¬ 
chases hv the respective defendant parent companies of live stock at 
the various stockyards were agreed upon, and further deny that any 
understanding, agreement, or arrangement was had or made that cer¬ 
tain of the parent companies should buy in certain stockyards or 
should refrain from buying at certain stockyards, as charged in the 
bill of complaint. 

These defendants severally deny that any arrangement, agreement, 
or understanding was entered into with any other person, firm, or 
corporation designated in said bill of complaint as “independents” 
engaged in the meat packing business, whereby purchasing between 
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Wilson & Co. (Inc.) and its subsidiaries and such so-called “inde¬ 
pendents” was effected upon a percentage basis, as charged in the 
bill of complaint. And these defendants severally say that they, 
or either of them, to the knowledge or belief of the others, or other 
of them, do not know whether the percentage of purchase of live 
stock by the parent companies, other than the defendant herein, for 
whom answer is made, were uniform and approximately constant, 
as alleged in said bill of complaint, but on the contrary, from the 
best of their knowledge and belief, the defendants for whom answer 
is herein made aver that the purchases of live stock of the several 
defendant parent companies have not been uniform or constant in 
respect of any ratio of percentage, to the other defendants in this 
cause, or uniform as to the purchases made by the so-called “inde¬ 
pendents,” and the defendants for whom answer is herein made 
expressly deny that the percentages of purchases of live stock by 
Wilson & Co. (Inc.) have been uniform in any week, month, or year, 
as compared to the purchases of others, and the defendants severally 
aver that any and all of the purchases of live stock made by the said 
Wilson & Co. (Inc.) and its subsidiaries were not the result of and 
were not controlled or governed by any agreement, understanding, 
combination, or conspiracy by and between the parent companies 
or any of their officers or employees, or with any other person, firm, 
or corporation whatsoever, but that they were the result of the trade 
demand of said Wilson & Co. (Inc.) and its subsidiaries and the 
active competition existing between Wilson & Co. (Inc.) and its 
subsidiaries and each and all of the other defendants named in the 
said bill of complaint. 

And said defendants further answering severally aver that each 
and every allegation in said bill of complaint relating to the pur¬ 
chase of live stock on a percentage basis are founded upon mis¬ 
conceptions and are in fact untrue; that the defendants. Wilson & 
Co. (Inc.) and its subsidiaries, are ever alert to maintain the 
100 volume of their business and to increase it wherever and 
whenever possible, without regard to the policy of any other 
company engaged in a similar business and in competition with any 
and every such company. The meat food products of Wilson & Co. 
(Inc.) and its subsidiaries are distributed to the public through the 
medium of retail dealers, Wilson & Co. (Inc.), and its subsidiaries 
have their regular line of customers among such dealers and it is 
the business policy of Wilson & Co. (Inc.) and its subsidiaries to sup¬ 
ply as far as possible all the trade demands of its customers and to se¬ 
cure new customers wherever and whenever possible. Wilson & Co. 
(Inc.) and its susidiaries purchase in the open markets of the coun¬ 
try a sufficient number of live stock to fill their trade requirements 
without regard to how it may figure out in comparison with the pur¬ 
chases of any other person, firm, or corporation. If the demands 
of their customers increase the purchases of live stock are increased 
accordingly and if there is a decrease in the demand, likewise pur¬ 
chases are decreased. The law of supply and demand govern- the 
purchases of live stock by Wilson & Co. (Inc.) and its 
subsidiaries, and from their knowledge of the business and their 
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belief based upon observations the ratio of the volume of business 
transacted by the several defendants in this cause is not more uni¬ 
form than will be found to exist between competitors in any other 
basic industry in this country. 

And these defendants for whom answer is herein made, further 
answering, severally aver that Wilson & Co. (Inc.), and its sub¬ 
sidiaries annually purchase and slaughter approximately 3,000,000 
head of hogs, 1,000,000 head of cattle, and 1,000,000 head of lambs. 
In order to increase their annual purchase to the extent of 1 per cent 
it would mean that retail dealers handling the products of Wilson 
& Co. (Inc), and its subsidiaries would be required to secure ap¬ 
proximately 10,000 new customers who would exclusively purchase 

the Wilson brand of commodities for the entire vear. It would 

„ */ 

mean the additional purchase and slaughter by Wilson & Co. (Inc.) 
and its subsidiaries of approximately 30.000 head of hogs, 10,000 
additional cattle, and 10,000 lambs, representing an outlay of ap¬ 
proximately $2,500,000 for the raw materials. Therefore, while the 
variations in the percentage of purchase of live stock from year to 
year may appear to be very small, yet the smallest fraction of an in¬ 
crease or decrease actually represents a very considerable number of 
live stock and quite a volume of business in money values. It is and 
has been the purpose of Wilson and Co. (Tnc.) and its subsidiaries 
to use all lawful and legal means at their disposal to maintain their 
present volume of business and to increase it as much as possible. 

These defendants, further answering, severally deny that means 
were adopted by any of the defendants named in the bill of 
101 complaint whereby and by the parent companies' control 
over stockyards, sales to outsiders or so-called independents 
were controlled in any manner by Wilson & Co. (Tnc.) or any of its 
subsidiaries, as charged in the bill of complaint ; and these defend¬ 
ants deny that such control as the parent companies, other than Wil¬ 
son & Co. (Tnc.), have exercised over stockyards, stockyards loan 
institutions, stockvards terminal railwavs, and other facilities inci- 
dental to the operation of such stockyards lias discouraged opposition 
or competition by commission men or by so-called independent 
packers, as charged in the bill of complaint. As heretofore alleged, 
the defendant parent company, Wilson & Co. (Inc.), nor any of its 
subsidiaries own or control anv interest in said stockvards, terminal 
railroads or the instrumentalities bv means of which any of such 
results were accomplished, if indeed any such conditions were created 
as alleged, all of which these defendants deny. 

Control of Substitute Foods. 

Eighth. These defendants, further answering, severally deny that 
they have eliminated competition in meat products, as charged in the 
bill of complaint. 

Wilson <fe Co. (Inc.) and its subsidiaries are in active, open, free, 
and unrestricted competition with over 1,000 persons, firms, and cor¬ 
porations engaged in the business of slaughtering live stock in this 
country, more than 300 of which are engaged in interstate commerce. 
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Moreover, the meat products of said Wilson & Co. (Inc.) and its 
subsidiaries are sold in active competition with the products of local 
butchers in all sections of the country. It is absurd to charge that 
the defendants in this cause have eliminated competition in meat 
products when all of said defendants together do not slaughter in 
excess of 35 per cent of the cattle slaughtered for food in this country. 

These demndants further deny that Wilson & Co. (Inc.) and its 
subsidiaries set about to control the Nation’s sale of fish, vegetables, 
either fresh or canned, fruits, cereals, milk, butter, cheese, eggs, 
and other foods ordinarily handled by wholesale grocers or produce 
dealers, as charged in the bill of complaint, and these defendants 
deny that their method of handling any such commodities has or 
had the effect of eliminating competition in the sale or of fixing the 
price of said products, but, on the contrary, they, and each of them, 
aver that according to their knowledge, information, and belief the 
total volume of business transacted by each, any, and all of the de¬ 
fendants in any of the commodities mentioned in this paragraph was 
only a small fraction of the total volume of business transacted in the 
United States in the said commodities; that the total volume of the 
business handled by the defendants in this cause in all of the 
102 so-called grocery lines approximates in the aggregate about 
$100,000,000, whereas the defendants are informed and be¬ 
lieve and so represent that the total volume of such business trans¬ 
acted by competitors other than the defendants herein, including 
the wholesale grocers, aggregates more than $4,000,000,000 annually. 

These defendants further aver that the business in such lines trans¬ 
acted by each of the parent companies and their subsidiaries is sepa¬ 
rate, distinct, and independent from the business transacted by any 
other parent company or its subsidiaries, and said defendants deny 
that there is any contract, agreement, understanding, or concert of 
action by and between Wilson & Co. (Inc.) and its subsidiaries and 
any of the defendant parent companies in this cause whereby they, 
or any of them, have attempted to monopolize commerce in any of 
the products above mentioned, and further deny that any acts of 
Wilson & Co. (Inc.) and its subsidiaries have resulted in the defend¬ 
ants, or any of them, obtaining complete control of any food products, 
as charged in the bill of complaint, or any such control as would in 
the remotest degree approximate a monopoly in commerce in any of 
such food products; and these defendants further deny that great 
numbers of competitors have finally abandoned and quit their busi¬ 
ness or sold out to the defendant parent companies or their sub¬ 
sidiaries, as charged in the bill of complaint, but, on the contrary 
the defendants aver that according to their information and belief a 
few such competitors for sufficient reasons of their own may have 
retired from business, but the number of competitors in such lines 
of business has increased, and the volume of such business transacted 
by them has constantly grown and is now greater than at any pre¬ 
vious itme in the history of this country. 

These defendants emphatically deny that unless prevented by a 
decree of this court the defendants will within the compass of a few 
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years control the quantity and price of each article of food found on 
the American table, as charged in the bill of complaint. 

And as a further evidence of the lack of facts to support the 
theories of said bill of complaint these defendants aver that long 
prior to the filing of the bill of complaint in this cause and long prior 
to the time that the Department of Justice took up for consideration 
the issues involved in its complaint Wilson & Co. (Inc.) and its 
subsidiaries determined of their won volition to retire from the 
business of manufacturing, transporting, and distributing through 
their distributive system many of the products theretofore handled 
by them, such as canned goods and groceries. To this end they 
have long since disposed of all their manufacturing plants whereby 
fish and vegetable foods were manufactured, and steps are being taken 
for a final discontinuance of their distribution. This decision 
103 was not taken because of any existing contracts, agreements, 
or understandings in vialation of law or of sound business 

ethics. 

Wilson & Co. (Inc.) and its subsidiaries deny any and all alle¬ 
gations in said bill of complaint that its entry into or the handling 
of any of the so-called unrelated lines of food or so-called substitute 
food products was in any manner a violation of any law of the land 
or of sound economics or was against the interest of the producing or 
consuming elements of the population of this country. 

Financial Growth, Present Net Worth, and Volume of Business. 

Ninth. The defendants for whom answer is herein made further 
severally say that they, or any or either of them, to the knowledge 
or belief of the others, or other of them, do not know and have 
never been informed, save by the bill of complaint and through the 
public press, of the facts in relation to the financial growth of the 
parent companies other than Wilson & Co. (Inc.), the parent com¬ 
pany, for whom answer is herein made, or in regard to the payment 
of cash dividends by any of said parent companies, other than 
Wilson & Co. (Inc.), and therefore neither admit nor deny the 
averments contained in the bill of complaint in regard to the finan¬ 
cial growth of said parent companies; but answering specifically 
for Wilson & Co. (Inc.), they aver that its financial growth has 
been the result of sound business management, in conformity with 
the laws of the land, and not a result of any combination, agreement, 
or understanding with any other person, firm, or corporation that 
gave it the slightest advantage over any of its competitors or in¬ 
fluenced it to act in concert with any other person, firm, or cor¬ 
poration. 

Number of Controlled Companies. 

Tenth. These defendants further severally say that they, or any 
or either of them, to the knowledge or belief of the others, or other 
of them, do not know the number of corporations and concerns, in¬ 
cluding trade names, which the parent companies, or the individual 
defendants and their families maintain and control, as set forth in 
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the bill of complaint, further and beyond those relating to said 
Wilson & Co. (Inc.) (parent corporation defendant) herein, and 
therefore neither admit nor deny the averments contained in the 
bill of complaint in regard to the number of corporations and con¬ 
cerns, including trade names, which such other parent companies, or 
individual defendants and their families maintain and control, but 
answering specifically for Wilson & Co. (Inc.), and the other defend¬ 
ants for whom answer is herein made, these defendants deny that 
any corporation or concern or trade name controlled by it or them 
in any manner violates any law of the land. 

104 Control of Various Industries. 

Eleventh. These defendants deny that if the growth of the parent 
companies and their subsidiaries is permitted to continue unchecked 
they will within a few years completely control the various industries 
in which said defendants are engaged. 

Extent of Control in the Substitute Foods and Unrelated Commod¬ 
ities. 

Twelfth. These defendants for whom answer is herein made 
further severally say that they, or any or either of them, to the 
knowledge or belief of the others, or other of them, do not know 
and have never been informed, save by the bill of complaint and 
through the public press, as to the volume of business transacted 
by Armour & Company in 1916, and therefore neither admit nor 
deny the averments contained in the bill of complaint in respect 
thereof. 

Thirteenth. These defendants for whom answer is herein made '* 
further severally deny that Wilson & Co. (Inc.) and its subsidiaries 
have any purpose or intention of securing control of the market 
for the so-called substitute meat foods, as alleged in .the bill of com¬ 
plaint; but on the contrary the defendants herein aver that it is 
impossible that any or all of the defendants, even if they should act 
together (which they do not), in pursuance of a common purpose 
and design to attempt or secure control of the market for meat or 
meat substitute foods, as alleged in the bill of complaint, that, so 
long as the raw material entering into the manufacture of meat and 
meat food products is in the hands of millions of producers and is 
sold in the open markets of the country in free competition such 
as actually exists in the sale of said raw material, no man or group 
of men may secure a monopoly thereof. 

These defendants further aver that there are over 1,000 persons, 
firms, and corporations in the United States engaged in business in 
active competition with Wilson & Co. (Inc.), and its subsidiaries 
and with the other parent corporations and their subsidiaries named 
as defendants in said bill of complaint, of which more than 300 
are engaged in interstate and foreign commerce. All of said other 
concerns purchase their raw materials in the open market in com¬ 
petition with the defendants herein and sell their products in the 
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markets of the world in competition with each and all of the said 
defendants, each of whom is in open active competition with the 
other. 

Individual Defendants. 

Fourteenth. The individual defendants named in said bill of com¬ 
plaint as Wilson defendants, answering further for themselves 
105 and each for himself, deny all and singular the allegations 
in said bill of complaint, wherein it is charged directly or in¬ 
directly, inferentially or othenvise, that they, or either of them, 
jointly or severally, have entered into any contract, agreement, or 
understanding with any other person, firm, or corporation, named 
as a defendant in said bill of complaint, to establish or create a mo¬ 
nopoly or any restriction or restrictions in trade or commerce between 
the States or foreign nations, or to do any of the acts or things al¬ 
leged in said bill of complaint as violating the laws of the land. 

Fifteenth. Said individual defendants aver that they are the 
managing officers of Wilson & Co. (Inc.), and its subsidiaries, named 
as defendants herein; that it is and has been the constant aim and 
purpose of each of said individual defendants to conduct the business 
of said corporation, defendants for whom answer is herein made, in 
strict conformity with the laws of the land and in consonance with 
the highest commercial ethics and ideals; that the bill of complaint 
in this cause follows closely the report of a Government bureau, made 
after an ex parte investigation, in which the defendants herein were 
not given an opportunity to testify or explain any of the matters or 
things set forth in said report. 

The individual defendants further answering severally aver that 
the packing-house industry is but the manufacturing and distribut¬ 
ing agency between the producer, on the one hand, and the consum¬ 
ing public, on the other; that when the prices of live stock are high 
and profitable to the producer, the consumers complain of the high 
cost of the products, and, on the other hand, when they are low, the 
producer is dissatisfied, and out of this unfortunate situation has 
grown the basis for the allegations in the bill of complaint which 
are grounded upon misconceptions, inaccuracies, and unwarranted 
deductions, having no foundation in fact. 

Conclusion. 

Sixteenth. These defendants for whom answer is herein made, 
and each of them further answering, severally deny all, and all man¬ 
ner of unlawful combination and conspiracy wherewith they are 
by the said bill of complaint charged, or that the complainant is 
entitled to the relief, or any part thereof, in said bill of complaint 
demanded, and pray to be hence dismissed with their reasonable 
costs and charges in this behalf most wrongfully sustained. 

Respectfully submitted. 

Wilson & Co. (Inc.), Wilson & Co., Wilson & Co. (Inc.), of 
California, Wilson & Co. (Inc.), of Louisiana, Wilson & 
Co. (Inc.), of Oklahoma, South Dakota Provision Com- 
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106 pony, Gotham Hotel Supply Company (Inc.), Standard 
Beef Company, Stiefel O’Mara Company (Inc.), Drexel 
Packing Co., Albert Lea Packing Company (Inc.), Missis¬ 
sippi Packing Company (Inc.), Morton-Gregson Company, 
Paul 0. Reymann Company, Standard Provision Company, 
Central Products Corporation, Thomas E. Wilson, Arthur 
Lowenstein, Jacob Moog, Vonce De Leon Skipworth, Arthur 
L. Smith, James A. Hamilton, George D. Hopkins, Adolph 

E. Petersen, George H. Cowan, William C. Buethe, Carl 

F. Burrell, James C. Good, 

By JEWEL P. LIGHTFOOT, 

Solicitor. 

Answer of Cudahy Defendants . 

Filed February 27, 1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 37623. 

United States op America, Petitioner, 

v. 

Swift & Company, Armour and Company, Morris & Company, 

Wilson & Co., Inc., and The Cudahy Packing Company et al., 

Defendants. 

Now come the defendants in the above-entitled cause (herein 
called “Cudahy defendants”) viz: 

1. The Cudahy Packing Company in said bill of complaint desig¬ 
nated as a “parent company.” 

2. The Cudahy Packing Company of Nebraska, The Cudahy Pack¬ 
ing Company of Louisiana, Limited, The Cudahy Packing Company 
of Alabama, Nagle Packing Company, in said bill of complaint 
designated as “defendant subsidiaries.” 

3. Edward A. Cudahy, sr., Edward A. Cudahy, jr., Guy C. Shep¬ 
ard, John E. Wagner, Andrew W. Anderson, Emil A. Strauss, Frank 
E. Wilhelm, George Marples, designated in said bill of complaint as 
“individual defendants”; all by George T. Buckingham and Thomas 
Creigh, their solicitors, and for answer to the bill of complaint in 
the above-entitled cause, or to so much thereof as these defendants 
are by counsel advised is necessary or material to be by him or any 
of them answered, say: 

Cudahy defendants admit that said The Cudahy Packing Com¬ 
pany is a corporation organized under the laws of the State of Maine. 
They aver, however, that said corporation w r as organized in October, 
1915, and began business on the first day of November, 1915, and 

7—4071a 
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that said corporation, prior to that date, was never engaged in any 
business or activity. 

107 They aver that individual defendants, Edward A. Cudahy, 
sr., since the organization of said The Cudahy Packing Com¬ 
pany has been its president, and Edward A. Cudahy, jr., its vice pres¬ 
ident, and that the other individual defendants, since the organiza¬ 
tion of said parent company, have been connected with its as officers 
or employees. 

Cudahy defendants deny that they or any of them have now or 
have ever had any stock ownership or other interest in Western 
Meat Company, Oakland Meat & Packing Company, Nevada Pack¬ 
ing Company, or that either of said companies is or has ever been 
a subsidiary of any of the Cudahy defendants. 

Court’s Jurisdiction. 

Cudahy defendants admit, for the purposes of this action, that 
said parent company, since its organization, November 1, 1915, has 
been, and now is, engaged in interstate and foreign commerce, and 
that it transacts the kinds of business as alleged under (a), (6), (c), 
and ( d ) of paragraph 1 under the above head, and also to a limited 
extent as alleged under (c) and (/) of said paragraph 1; and as to 
said latter limited number of items, none of them are unrelated to 
the general business of parent company but are all a natural out¬ 
growth of same, and economically related thereto. 

Cudahy defendants deny that they or any of them by means of 
any unlawful means or method, or otherwise, attempted to dominate, 
control, or monopolize a very great portion or any portion, of the 
food supply of the Nation; or that they have, in conjunction with 
any person or corporation whatever, built up by any means, or at¬ 
tempted so to do, any unlawful monopoly in, or any control over, 
livers and sundry products mentioned in said bill, as alleged in said 
bill. 

Cudahy defendants deny that by any methods, whatever, any of 
them have attempted or are attempting to increase or extend any 
monopoly, or that they are or any of them have been enabled in any 
manner, artificial or otherwise, to control the supply or price of the 
food supplies of the Nation, as alleged in said bill. 

Object to be Attained. 

Cudahy defendants deny that any monopoly exists, or has been 
attempted, by any of them, as alleged under this head. 

The Nature of the Business and Method by Which it is Conducted. 

Cudahy defendants admit that the allegations of the bill of com¬ 
plaint under this head are substantially true and correct, except that 
they aver that the “invention of refrigerator cars” was only one of 
the elements which caused said parent company to widely extend its 
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market, and to make the same Nation wide, and they allege 

108 that many other elements of natural growth and legitimate 
business development entered into and caused such expansion 

of business. 

Defendants further aver that the business established by its prede¬ 
cessor corporation was begun in 1887, and that while in its inception 
this predecessor devoted itself exclusively to the slaughter of live 
stock, it from the very beginning in addition to dressing the carcass 
and selling the dressed meat to retail butchers, also engaged in the 
business of preparing various by-products, such as hides, fertilizer, 
bones, hair, etc., and that more than 30 years ago said predecessor 
began its operations and developed its business in other kindred lines 
in the manufacture and dealings in other articles both edible and 
inedible which were not derived from live stock. 

The Stockyards. 

Cudahy defendants admit that the allegations in the bill of com¬ 
plaint under this head, are substantially true and correct in so far 
as they relate to the stockyards being a public market place, but they 
deny that the stockyards afford the cattle raiser the opportunity to 
dispose of his live stock for an immediate cash price. They aver 
that the stockyards provide facilities for attending to the handling 
of the live stock itself, and is a place where commission men, packers, 
feeders, and all other dealers have common access to the live stock 
for the purpose of independently buying, trading, selling, and in¬ 
specting it, but that all of these activities are entirely independent 
of any relation to the stockyards as such, and that in fact it is 
largely the facilities and financial resources of the packers and other 
dealers which provide to the cattle raiser the opportunity to dispose 
of live stock as alleged. 

Defendants further deny that the stockyards by reason of its 
dominating position controls the conveniences and facilities asso¬ 
ciated with it, as alleged in said bill of complaint. 

Conveniences and Facilities Controlled by Stockyards. 

Cudahy defendants aver that said parent company owns packing 
houses in or near, and does business at, the stockyards following, and 
at none other, to wit: 

Sioux City, Iowa; Omaha, Nebr.; Kansas City, Kans.-Mo.; Wichita, 
Kans.; and North Salt Lake City, Utah. 

With reference to these stockyards (and only as to these), Cudahy 
defendants, as to the subject matter of the respective subheads, under 
the above general head, say: 

Packing-house sites: That they deny the allegations of the bill of 
complaint. 

Sites for stockyards banks and cattle loan companies: That they 
deny the allegations of the bill of complaint. 

109 Rendering plants: That they deny the allegations of the 
bill of complaint. 
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Commission men’s office space: That they admit the allegations of 
the bill of complaint. 

Terminal railways: That they deny the allegations of the bill of 
complaint. 

Market papers and journals: That they admit the allegations of 
the bill of complaint. 

That they deny that control of said stockyards or of any facilities 
appertaining to said stockyards carried with it any of the profits, 
means of favoritism, means to prevent the establishment of new 
packing plants, means to prevent the development or to limit the 
number of new markets, or peculiar and exclusive access to informa¬ 
tion, and that they deny all allegations as alleged in paragraphs (a), 
(b), (c), (</), and (e) under the above general head. 

That they further expressly deny that any said stockyards ever 
ha s— 

(a) Derived any profit from the meat industry “levied upon it” 
as alleged in paragraph (a ); or 

( b ) Exercised any favoritism in dealing with commission men or 
granted any monopolies, as alleged in paragraph (b ); or 

(r) By any means or method prevented the establishment of new 
packing plants or hampered the growth of those in existence, as 
alleged in paragraph (c); or 

(d) Prevented the development or limited the number of new 
markets or centralized or restricted stockyards business, as alleged 
in said paragraph (d ); or 

(e) Possessed or used any peculiar or exclusive access to informa¬ 
tion, as alleged in paragraph (e). 

Branch Houses, Route Cars, Auto Trucks, and Cold Storage 

Warehouses. 

Branch houses: Cudahy defendants admit the allegations of the 
hill of complaint under this subhead to be substantially true and cor¬ 
rect, except that they have no direct knowledge as to the number of 
branch houses maintained in the United States by all interstate 
slaughterers and therefore neither admit nor deny the allegations con¬ 
cerning numbers. 

Route care: Cudahy defendants admit that the allegations of the 
bill of complaint under this subhead are substantially accurate and 
correct, except that they have no direct knowledge as to the total 
number of route care operated by all parent companies, or the per¬ 
centage which those bear to the total operated in the entire packing 
industry, or the number of tow r ns reached thereby, or the num- 
110 her of States in which the same operate, and they therefore 
neither admit nor deny the allegations concerning numbers 
and percentage. 

Auto trucks: Cudahy defendants neither admit nor deny the alle¬ 
gations under this subhead, but aver that none of them have ever 
operated any auto trucks over any route under the system or other¬ 
wise, as alleged under said subhead. 
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Cold-storage warehouses: Cudahy defendants deny the allegations 
under this subhead. 

The Parent Companies’ Acquisition of Above-described Facilities and 

Their Purpose in Doing So. 

Cudahy defendants deny that they, or any of them, ever set about 
the acquisition of stockyards and appurtenances and privileges inci¬ 
dental thereto in the manner or with the purposes as alleged under 
said head. 

They deny that such was done in any instance, or that it was done 
by concert of action or purs nan. to a common understanding between 
any of the Cudahy defendants and any of the defendants in this bill 
of complaint other than Cudahy defendants. 

They deny that the acquicition of control of any stockyards by 
any defendant to the bill of complaint other than Cudahy defendants 
was acquiesced in by any of Cudahy defendants, or that any de¬ 
fendant other than Cudahy defendants ever acquiesced in the acqui¬ 
sition of any interest in any stockyards ever acquired by any of 
Cudahy defendants, or that any of Cudahy defendants ever dis¬ 
couraged or opposed the acquisition by any other defendant of any 
interest in any stockyards or that any defendants other than Cudahy 
defendants ever opposed or discouraged the acquisition by Cudahy 
defendants, or any of them, of any stockyards property or any inter¬ 
est therein; but, on the contrary, Cudahy defendants aver that none 
of them have any interest whatever in any stockyards company or 
property, except only as follows, to wit: 

Holdings in Stockyards Companies Jan. 30, 1920. 


Par 

value. 


Sioux City Stockyards Co. 

(preferred) . $100.00 

Wichita Union Stockyards 

Co. (common). 100.00 

Salt Lake Union Stock- 
yards Co. (common).... 10-.00 

Union Stock Yards Co. of 
Omaha (Ltd.) (common) 100.00 

Kansas City Stockyards 
Co. (common). 100.00 


Number of shares. 

/- A -\ 

C. P. Co. E. A. C. E. A. C., Jr. Total. 


1,117 . 1,117 

6,140 119 6,259 

5,625 . 5,625 

. 31 31 

. 500 500 


That in said Wichita property, and in said Salt Lake property, 
no defendant, other than Cudahy defendants, have any stock owner¬ 
ship or interest whatever; that all of said interests so acquired 
111 by any of the Cudahy defendants were acquired for purely 
legitimate business purposes, as investments and for value 
received. 

They deny as to said stockyards companies in which any of them 
are interested, that, in pursuance of a common purpose, plan, and 
design, or otherwise, outside investors and independent packers hhve 
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been forced out as dominating factors in the ownership and manage¬ 
ment of said stockyards or that such have been replaced by any 
defendant or representatives thereof, as alleged under the above 
head. 

Cudahy defendants deny that by the various means set forth in 
said bill of complaint, or otherwise, the Cudahy Packing Company 
has, directly or indirectly, obtained control of any stockyard what¬ 
ever, or that it has any interest in any except only as above set forth. 

Cudahy defendants deny that by reason of their control of any 
stockyard, or otherwise, they have granted exclusive privileges such 
as the right to purchase dead animals, furnish supplies and facilities, 
locate cattle banks and cattle loan companies, or otherwise, to con¬ 
cerns and corporations in which they, or some of them, are stock¬ 
holders, as alleged under this head. On the contrary, they aver that 
all of their acts as owners of any interest in said two stockyards, 
in which they have any substantial interest, have been in complete 
harmony with the holders of the majority of the stock in such stock- 
yards company, and that Cudahy defendants, separately or col¬ 
lectively, do not own a majority of the stock in any said stockyards 
company, and that any or all of Cudahy defendants, in connection 
with any other defendants, do not in any case own a majority interest 
in any said stockyards company, and that none of Cudahy defend¬ 
ants have at any time ever exercised the aforesaid exclusive rights 
and privileges alleged under this head. 

Cudahy defendants deny that any of the acts alleged under this 
head have been done with the intent and purpose alleged in said bill 
of complaint, or have had the effect therein alleged, or that the 
Cudahy Packing Company has been enabled thereby to obtain vast 
profits, or any profit, from the management of any said stockyard 
or from the granting of any said exclusive privileges relating thereto, 
or that said the Cudahy Packing Company has realized vast profits 
or any profits which were not disclosed in its profits on its books. 

Cudahy defendants deny the Cudahy Packing Company has at¬ 
tempted to monopolize the meat industry of the country, or to arti¬ 
ficially control the ultimate price which the consumer pays for meat 
and meat products, either by its own acts or in conjunction with any 
other defendant, as alleged under this head, or otherwise. 

112 Contracts in Restraint of Trade. 

Cudahy defendants deny that the Cudahy Packing Company has 
ever entered into any unlawful contract or combination to restrain 
trade and commerce, or to artificially prevent between it and other 
defendant parent companies competition in the prices for which 
meat and meat products are sold as alleged under this head. 

Cudahy defendants further deny that any contract or agreement 
described in said bill of complaint as “the percentage purchase agree¬ 
ment,” or anything similar thereto, exists or was ever entered into 
or participated in by the Cudahy Packing Company parent corpora¬ 
tion, or that it ever entered into or participated in any contract or 
agreement with anyone which had as its ultimate object the elimina- 
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tion of competition in the purchase of live stock or in the sale of 
dressed meats, as alleged unaer this head or otherwise. 

They deny that it is a “well-established commercial principle” 
that limitation on the source of supply, and consequent limitation on 
volume of business, remove all incentive to reduce prices, or neces¬ 
sarily tend to do so, as alleged under this head. 

With reference to the purchase of live stock, they deny that the 
Cudahy Packing Company agreed with said parent companies, or 
with anyone, or thereafter recognized between it and them certain 
percentages or proportions of purchase to which they deemed that 
each was entitled, and they deny that said the Cudahy Packing Com¬ 
pany thereafter gauged its purchases in such manner that its an¬ 
nual purchases approximated actually or substantially percentages 
agreed upon, as alleged under this head. 

They deny that as a means of perfecting this arrangement, or 
otherwise, divers percentages varying at different stockyards , were 
ever agreed upon by or for the Cudahy Packing Company, or that 
understandings were had by or for it that certain parent companies 
should buy in certain yards, or should refrain from buying in cer¬ 
tain yards, or that in order to prevent such plans from being disar¬ 
ranged by outsiders, or otherwise, agreements were made by the 
Cudahy Packing Company with “outsiders” by which its purchases 
were conducted on any agreed percentage basis, as alleged under 
this head. 

They deny that by virtue of its control over any stockyards, or 
by any other method, purchases by outsiders or independents were 
ever controlled by the Cudahy Packing Company or by any agree¬ 
ment whatever made by or for it, or that it, by any control or by 
any agreement, ever discouraged any opposition by commission men 
or independent packers, as alleged under this head. 

113 Cudahy defendants aver the fact to be that the Cudahy 
Packing Company and its subsidiaries, operates at various 
points in the United States a total of 105 branch houses and, in addi¬ 
tion thereto, a large export and other business; that these branch 
houses are equipped with refrigeration and other facilities; that it 
employs therein a large number of salesmen; that it sells and dis¬ 
tributes its products therefrom, within the territory naturally and 
commercially adjacent and tributary to each; that it makes every 
effort within its power, and by the best business activity and effi¬ 
ciency of which it is capable, to sell as much as it can; that the great 
bulk of said products originate at the said packing houses of the 
Cudahy Packing Company parent company; that at its packing 
houses, and at its branch houses and other said distribution facilities 
it has refrigeration and storage space in which it keeps products 
in the brief period between manufacture and sale; that naturally 
and logically the parent company purchases and slaughters at its 
packing plants such number of animals and such number only as 
it can reasonably expect and anticipate will yield the quantity of 
products which can be marketed through its said branch houses and 
other facilities; that the amount of product which it can sell nec¬ 
essarily determines and limits the number of animals which it buys 
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and slaughters; that it has never entered into any agreement and 
could not in the nature of the economic situation enter into any 
agreement which would either limit or expand the extent of its pur¬ 
chases, the latter being determined by the amount of products wnich 
it is able (a) to manufacture at its plants, (b) to keep and to re¬ 
frigerate pending sale, and (c) to handle and sell througn its branch 
houses, car routes, foreign trade outlets and other sale facilities. 

That all other packers, handling the same products, and in¬ 
cluding the other so-called parent companies are similarly situated 
with respect to marketing their said products through their branch 
houses and otherwise; that all branch houses and sales outlets are 
in keen and active competition with each other at various market 
and consuming points and the distributing centers; that the neces¬ 
sary result of this trade situation and the competition existing at 
said centers, is that each of the said packers is able to sell and dis¬ 
tribute from one month to another, and annually, a similar propor- 
• tion of products; and the natural result of this is that the purchase 
of live stock by the several parent companies maintain throughout 
monthly and yearly periods, substantially a similar percentage re¬ 
lation to each other; that this condition has always obtained in the 
packing business, and, in the opinion of the Cudahy defendant 4 *, al¬ 
ways will obtain; that it is brought about by competition, and by 
the economic situation, and by the natural laws of trade and com¬ 
merce, and not by any agreement or combination; that the 
114 aggregate purchases of live stock by the parent companies, 
and by the packing industry as a whole, is very great, 
amounting annually to millions of animals. In 1916 this latter total, 
according to the Federal Trade Commission, was approximately 70,- 
000,000 animals; that there are daily, weekly, and monthly fluctua¬ 
tions in the relative number of its purchases by the various defendant 
parent companies; that these variations are considerable and sub¬ 
stantial, amounting to hundreds of thousands of dollars; there are 
also great variations in the kind, character, quality, weight, and 
value of the respective animals purchased. When, however, these 
very great numbers are compared to each other, and the com¬ 
parison expressed in percentages, it is inevitable that substantially 
similar percentages will appear from year to year, although the ac¬ 
tual variations, as among the several packers, are in themselves 
enormous. 


Control of Substitute Foods. 

These defendants deny that competition ever has been eliminated 
in meat products, as alleged under this head. 

They deny that for the purpose of preventing the public from 
turning to meat substitutes, or for any other purpose they, or any of 
them, individually or collectively, or with any or all defendants, set 
about controlling" the Nation’s supplies of fish, vegetables, fresh 
or canned fruits, cereals, milk, poultry, butter, eggs, cheese, and 
other substitutes ordinarily handled by wholesale grocers or pro¬ 
duce dealers or any of them, as alleged under this head. 

They deny that to accomplish said purpose, or to accomplish any 
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purpose, they, or any of them, ever availed themselves of advantages 
available in route cars, auto trucks, branch houses, storage ware¬ 
houses owned or controlled by the Cudahy defendants, or any of 
them; they deny that said advantage, or any advantages, were ever 
employed by Cudahy defendants in fixing prices so low as to gradu¬ 
ally or otherwise eliminate competition, as alleged under this head. 

They deny that they have participated in any attempts to monopo¬ 
lize which have resulted in complete control, or any control, in any 
substitute food lines, or that they are invading any fields, as alleged 
under this head. 

Extent to Which the Monopolistic Attempts Have Been Successful. 

Financial Growth, Present Net Worth, and Volume of 
Business: 

Cudahy defendants, as to the allegations under this subhead, say 
that they have no direct or authoritative information concerning the 
subject matter of the first paragraph, but that they are informed and 
believe that said allegations are untrue. Therefore, upon 
115 information and belief, they deny said allegations and each 
of them under the first paragraph of this subhead. 

Cudahy defendants deny tnat there has been realized by the 
Cudahy individual defendants, or any of them, vast profits or any 
profits, in addition to those shown upon the books of the parent 
company, arising from any advantages or privileges growing out of 
interlocking control of stockyards and stockyard appurtenances, as 
alleged in the second paragraph under this subhead. 

Number of Controlled Companies: 

Cudahy defendants deny the allegations under this subhead, 
and particularly they deny that they, or any or all of them, control or 
have any interest in 762 corporations, or 574 corporations, or 131 
trade names, or in any number of corporations or trade names re¬ 
motely approximating either of said alleged numbers. 

Cudahy defendants deny that they have acquired or have or¬ 
ganized any corporations, whatever, in furtherance of any general 
scheme and plan of action with defendants other than Cudahy de¬ 
fendants, as alleged under this subhead. 

Extent of Industrial Control in the Substitute Foods and Un¬ 
related Commodities: 

Cudahy defendants deny that they, or any of them, exercise any 
degree of control in the various mentioned industries, as alleged 
under this subhead. 

Cudahy defendants, as to the allegations concerning the business 
of Armour & Company, have no direct or authoritative information, 
and, therefore, neither admit nor deny the same. 

Cudahy defendants deny that they, or any of them, are engaged 
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in the business of canned fish, vegetables, and sundry canned and 
dried fruit, and soda fountain supplies. 

Cudahy defendants deny that tney, or any of them, are engaged 
in the business of fruit preserves and grape juice, except only that 
Edward A. Cudahy, sr., and Edward A. Cudahy, jr., own and con¬ 
trol a corporation called The Red Wing Company (Inc.), which 
manufactures fruit preserves and grape juice in a small and rela¬ 
tively negligible amount, and which has always been entirely inde¬ 
pendent of The Cudahy Packing Company. 

Individual Defendants. 

Cudahy defendants admit that the Cudahy individual defendants 

are either officers, directors, agents, or employees of the Cudahy 

parent company. They deny that Cudahy individual defendants are 

financially interested to a great extent in stockyards, but aver 

116 that none of them is financially interested therein except 

only as above set forth. They deny that any of said Cudahy 

individual defendants are financially interested in terminal rail- 

« 

ways, cattle loan banks, rendering companies, and other institutions 
interrelated with stockyards, except only that E. A. Cudahy, sr., 
owns, and for more than twenty years has owned, eighty (80) 
shares of stock in one rendering company and twenty-five (25) 
shares of stock in another. They deny that any acts of theirs, or any 
of them, enable the Cudahy parent company to carry out the pur¬ 
pose of the supposed combinations described in said bill of complaint, 
and they deny that any such combination exists. 

They deny that the Cudahy parent company, or its subsidiaries, 
either by itself or in conjunction with any other person or corpora¬ 
tion, has complete control, or is likely ever to have complete control, 
or any control, over meat products or substitute foods, as alleged 
under this subhead. 

Prayer. 

Wherefore, these defendants, having answered this bill of com- 

E laint, deny that the plaintiff therein is entitled to the relief sought 
y the prayer of said bill of complaint, or to any relief whatever, 
against Cudahy defendants, or any of them, and hence pray that 
they may be, and that each of them may be, hence dismissed. 
The Cudahy Packing Company, Parent Company; The 
Cudahy Packing Company of Nebraska, The Cudahy 
Packing Company of Louisiana, Limited, The Cudahy 
Packing Company of Alabama, Nagle Packing Company, 
Subsidiaries; Edward A. Cudahy, Sr., Edward A. Cudahy, 
Jr., Guy C. Shepard, John E. Wagner. Andrew W. Ander¬ 
son. Emil A. Strauss, Frank E. Wilhelm, George Marples, 
Individuals, all appearing bv 

GEORGE T. BUCKINGHAM*. 

THOS. CREIGH, 

Solicitors for Cudahy Defendants . 

Dated February 27, 1920. 
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117 Answer of Western Meat Company and Others. 

Filed February 27,1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 37623. 

United States of America, Petitioner, 

v. 

Swift & Company, Armour & Company, Morris & Company, 
Wilson & Co., Inc., and The Cudahy Packing Company et al., 
Defendants. 

The Joint and Several Answer of the Following-named Defendants 
to the Bill of Complaint Filed Herein. 

Corporations: 

Organized 

under 

the laws of— 


Western Meat Company . California. 

Oakland Meat and Packing Company . California. 

Nevada Packing Company. Nevada. 


Individual: 

Fred L. Washburn. 

These defendants now and at all times hereafter saving unto them¬ 
selves all manner of benefits and advantages of exception which can 
or may be had or taken to the many errors, uncertainties, imper¬ 
fections, and insufficiencies in the complainant’s said bill of com¬ 
plaint contained, for answer thereto, or to so much and such parts 
thereof as these defendants are advised it is material or necessary 
for them to make answer unto, answering say: 

These defendants aver that none of the corporations described as 
parent companies in the bill of complaint in this cause has any own¬ 
ership, interest, or title in and to any of the capital stock or property 
of any of these corporation defendants, and none of these corpora¬ 
tion defendants is a subsidiary of any of said parent companies. 

“Court’s Jurisdiction.” 

These defendants neither admit nor deny that the parent com¬ 
panies referred to in the bill of complaint, either directly or through 
subsidiaries are engaged in— 
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(а) The purchase and slaughter of live stock; 

(б) The preparation and manufacture of dressed meat and by¬ 
products of the slaughtered live stock; 

(c) The curing, canning, or otherwise preparing for the market of 
the edible products and by-products of the slaughtered animal; 

( d ) The production ana sale of nonedible by-products and of 
articles in the manufacture of which these nonedible products arc 
largely used; 

(e) The manufacture, canning, or otherwise preparing for the 
market, sale, and distribution of certain food supplies other than 

meats; 

118 (/) The manufacture and sale of various other articles 

commonly purchased and used either by the producer of live 
stock, the companies transporting the live stock or dressed meats, or 
the competitors of the parent companies (these are hereinafter re¬ 
ferred to as unrelated commodities); 

but leave the complainant to make due proof thereof. 

These defendants deny that they or any of them in collusion, 
agreement, or combination with the so-called parent companies or 
their subsidiaries or any of them, or otherwise, have made any con¬ 
tract or in any manner or by any act, method, or means have en¬ 
gaged in or are or have been a party to any combination in the form 
of a trust or otherwise, or conspiracy, in restraint of trade or com¬ 
merce among the several States or with foreign nations. 

These defendants deny that they or any of them in collusion, 
agreement, or combination with the so-called parent companies or 
their subsidiaries or any of them, or otherwise, in any manner or 
by any act, method, or means have monopolized or attempted to 
monopolize or have combined or conspired with any other person, 
persons, firm, or corporation to monopolize any part of the trade or 
commerce among the several States or with foreign nations. 

These defendants deny that they or any of them in collusion, agree¬ 
ment, or combination with the so-called parent companies or their 
subsidiaries or any of them, or otherwise, acting by and through 
their principal officers or otherwise, have attempted to dominate, 
control, and monopolize a very great proportion of the food supply 
of the Nation and have thereby built up an unlawful monopoly and 
control over divers and sundry products and commodities, referred 
to in the bill of complaint. 

These defendants deny that they or any of them, in collusion, 
agreement, or combination with the so-called parent companies or 
their subsidiaries or any of them are attempting to increase and ex¬ 
tend said alleged monopoly of the products and commodities re¬ 
ferred to in the bill of complaint. These defendants neither admit 
nor deny that the said parent companies and their subsidiaries 
artificially control the supply and price of the food supplies of the 
Nation, but leave the complainant to make due proof thereof. 
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“Object to be Attained.” 

These defendants deny that they have created or obtained any 
monopoly in the interstate trade or commerce of live stock, meat 
products, and substitute foods, as charged in the bill of complaint; 
and these defendants deny that any monopoly by the defendants 
named in the bill of complaint, as charged therein, exists. These 
defendants deny that there has been or is in existence, as 
119 charged in the bill of complaint, any contract, combination, 
or conspiracy in restraint of trade or commerce among the 
several States. 

On the contrary, these defendants allege that they and each of 
them is in actual and keen competition with each and every so-called 
parent company and its subsidiaries. 

As to the allegations and charges relating to the so-called parent 
companies, contained in the sections or subdivisions of the bill of 
complaint, entitled “The nature of the business and method by which 
it is conducted,” “The stockyards,” “Conveniences and facilities con¬ 
trolled by stockyards,” “Branch houses, route cars, auto trucks, and ' 
cold-storage warehouses,” “The parent companies’ acquisition of 
above-described facilities and their purpose in doing so,” and “Con¬ 
tracts in restraint of trade,” these defendants neither admit nor deny 
the truth thereof, but leave the complainant to make due proof 
thereof. 

“Control of Substitute Foods.” 

These defendants deny that they, or any of them, have eliminated 
competition in meat products, as charged in the bill of complaint. 
These defendants further deny that they or any of them set about to 
control the Nation’s supplies of fish, vegetables, either fresh or 
canned, fruits, cereals, milk, poultry, butter, eggs, cheese, and other 
foods ordinarily handled by wholesale grocers or produce dealers, as 
charged in the bill of complaint. 

These defendants deny that they, or any of them, ever employed 
their distributive facilities, or otherwise, to fix prices so low as to 
eliminate competition. 

These defendants deny that they, or any of them, have attempted 
to monopolize commerce in any of the food products mentioned in 
the bill of complaint, and they deny that any act or acts of these 
defendants have resulted in the defendants obtaining complete con¬ 
trol of any food product, as charged in the bill of complaint. 

These defendants deny that unless prevented by a decree of this 
court the defendants will, within the compass of a few years, control 
the quantity and price of each article of food found on the American 
table, as charged in the bill of complaint. 

“Extent to Which the Monopolistic Attempts Have Been Successful.” 

These defendants neither admit nor deny the allegations and 
charges relating to the so-called parent companies, contained in the 
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section or subdivision of the bill of complaint, entitled as above, but 
leave the complainant to make due proof thereof, except that these 
defendants deny that, if the growth of the parent companies and 
their subsidiaries is permitted to continue unchecked, they 
120 will within a few years completely control the various in¬ 
dustries in which the defendants are engaged. 

“Individual Defendants.” 

Defendant Fred L. Washburn denies that he is either an officer, 
director, agent, or employee of any of the so-called parent com¬ 
panies or their so-called subsidiaries, or a large stockholder of any 
of the said parent companies or their subsidiaries, and he further 
denies that, in his individual capacity, he is financially interested 
to a great extent in the stockyards, terminal railways, cattle loan 
banks, rendering companies, and other companies intimately related 
with the stockyards as charged in the bill of complaint. He fur¬ 
ther denies that in addition to his individual holdings he holds 
stock in any corporation dealing in the so-called substitute foods 
and so-called unrelated commodities for the benefit of the said parent 
companies. 

Defendant Fred L. Washburn denies that he has or exercises any 
control over the facilities or instrumentalities of the meat business 
as charged in the bill of complaint, and he denies that by reason of 
any interest which he may have in such corporations dealing in so- 
called substitute foods and so-called unrelated commodities, the so- 
called parent companies are enabled to carry out the alleged pur¬ 
pose of the combinations charged in the said bill of complaint. 

Defendant Fred L. Washburn denies that any interest which he 
may have in any corporation hereinbefore described, is now or will 
continue to be a sinister or ever present means of furthering any 
attempt to monopolize or to perfect a monopoly so that the so-called 
parent companies or their subsidiaries will have or will ever have 
complete control either of meat products or of all so-called substi¬ 
tute foods consumed in the United States as charged in the bill of 
complaint. 

“Subsidiaries Defendants.” 

These defendants deny that they, or any of them, are subsidiaries 
owned or controlled by the so-called parent companies, and they 
further deny that the parent companies, or any of them, has any 
ownership, interest, or title in and to any of the capital stock or 
property of any of these defendants. 

Conclusion. 

As to all other averments of said bill of complaint which are not 
hereinbefore denied, or admitted, these defendants make no answer, 
but pray strict proof. 

These defendants allege that the allegations and charges in each 
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of the paragraphs of the bill of complaint are not sufficiently 
121 definite and specific to constitute a violation of law, but are 
too general and vague. 

These defendants allege that the bill of complaint does not allege 
acts or facts to constitute a violation of law, but that the charges 
contained in the bill of complaint and in each paragraph thereof 
are mere statements of legal conclusions. 

These defendants deny that complainant is entitled to the relief, 
or any part thereof, as prayed for in its bill of complaint, and allege 
that complainant under the allegations of its complaint is without 
standing or right in this court or in any court of equity. 

These defendants deny all and all manner of unlawful acts what¬ 
soever whereof they are in anywise by the said bill of complaint 
charged; all of which matters and things these defendants are ready 
and willing to prove as this honorable court shall direct. 

These defendants pray in all things the same benefit and advan¬ 
tage of this, their answer, as if they had pleaded or demurred to 
said bill of complaint. 

Wherefore, these defendants pray that the bill of complaint herein 
be dismissed with costs. 

WESTERN MEAT COMPANY, 

OAKLAND MEAT AND PACKING COMPANY, 
NEVADA PACKING COMPANY, 

FRED L. WASHBURN, 

By HENRY VEEDER, 

Their Solicitor. 
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Answer of New England Dressed Meat Sc Wool Company and Others. 

Filed February 27, 1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 37623. 

United States of America, Petitioner, 

v. 

Swift & Company, Armour and Company, Morris & Company, 
Wilson & Co., Inc., and The Cudahy Packing Company et al., 
Defendants. 

The Joint and Several Answer of the Following Corporations, De¬ 
fendants, to the Bill of Complaint Filed Herein. 


Organized 

Name. under laws of— 

New England Dressed Meat & Wool Company.Maine. 

North Packing & Provision Company.Maine. 

The Sperry & Barnes Company.Connecticut. 

John P. Squire & Company.Maine. 

John P. Squire & Company (Inc.).Massachusetts. 

John P. Squire & Company (Inc.).Rhode Island. 

Springfield Provision Company.New Hampshire. 

White, Pevey and Dexter Company.Maine. 


122 These defendants, now and at all times hereafter saving 
unto themselves all manner of benefits and advantages of ex¬ 
ception which can or may be had or taken to the many errors, un¬ 
certainties, imperfections, and insufficiencies in the complainant’s 
said bill of complaint contained, for answer thereto or to so much and 
such parts thereof as these defendants are advised it is material or 
necessary for them to make answer unto, answering, say: 

These defendants aver that none of the corporations described as 
parent companies in the bill of complaint has any ownership, interest, 
or title in and to any of the capital stock or property of any of these 
defendants, and none of these defendants is a subsidiary of any of 
said parent companies. 


“Court’s Jurisdiction.” 

These defendants neither admit nor deny that the parent com¬ 
panies referred to in the bill of complaint, either directly or through 
subsidiaries, are engaged in— 
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(a) The purchase and slaughter of live stock; 

(b) The preparation and manufacture of dressed meat and by¬ 
products of me slaughtered live stock; 

(c) The curing, canning, or otherwise preparing for the market 
of the edible products and by-products of the slaughtered animal; 

(d) The production and sale of nonedible by-products and of arti¬ 
cles in the manufacture of which these nonedible products are largely 
used; 

( e ) The manufacture, canning, or otherwise preparing for the 
market, sale, and distribution of certain food supplies other than 
meats; 

(/) The manufacture and sale of various other articles commonly 
purchased and used either by the producer of live stock, the com¬ 
panies transporting the live stock or dressed meats, or the competi¬ 
tors of the parent companies (these are hereinafter referred to as 
unrelated commodities); 

but leave the complainant to make due proof thereof. 

These defendants deny that they or any of them in collusion, 
agreement, or combination with the so-called parent companies or 
their subsidiaries or any of them, or otherwise, have made any con¬ 
tract, or in any manner or by any act, method, or means have en¬ 
gaged in, or are or have been a party to any combination in the 
form of a trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with foreign nations. 

These defendants deny that they or any of them in collusion, 
agreement or combination with the so-called parent companies 
123 or their subsidiaries, or any of them, or otherwise, in any man¬ 
ner or by any act, method, or means have monopolized or at¬ 
tempted to monopolize, or have combined or conspired with any other 
person, persons, firm or corporation to monopolize any part of the 
trade or commerce among the several States or with foreign nations. 

These defendants deny that they, or any of them, in collusion, 
agreement, or combination with the so-called parent companies or 
their subsidiaries, or any of them, or otherwise, acting by and through 
their principal officers, or otherwise, have attempted to dominate, 
control, and monopolize a very great proportion of the food supply 
of the Nation and nave thereby built up an unlawful monopoly and 
control over divers and sundry products and commodities referred 
to in the bill of complaint. 

These defendants deny that they, or any of them, in collusion, 
agreement, or combination with the so-called parent companies or 
their subsidiaries, or any of them, are attempting to increase and 
extend said alleged monopoly of the products and commodities re¬ 
ferred to and as charged in the bill of complaint. These defendants 
neither admit nor deny that the said parent companies and their 
subsidiaries artificially control the supply and price of the food 
supplies of the Nation, but leave the complainant to make due proof 
thereof. 
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“Object to be Attained.” 

These defendants deny that they, or any of them, have created or 
obtained any monopoly in the interstate trade or commerce of live 
stock, meat products, and substitute foods, as charged in the bill of 
complaint; and these defendants deny that any monopoly by the de¬ 
fendants named in the bill of complaint exists, as is charged in the 
bill of complaint. These defendants deny that there has been or is 
in existence, as charged in the bill of complaint, any contract, com¬ 
bination, or conspiracy in restraint of trade or commerce among the 
several States. 

On the contrary, these defendants allege that they and each of 
them is in actual and keen competition with each and every so-called 
parent company and its subsidiaries. 

As to the allegations and charges relating to the so-called parent 
companies, contained in the sections or subdivisions of the bill of 
complaint, entitled “The nature of the business and method by 
which it is conducted;” “The stockyards;” “Conveniences and 
facilities controlled by stockyards;” “Branch houses, route cars, 
autotrucks, and cold-storage warehouses;” “The parent companies’ 
acquisition of above described facilities and their purpose in doing 
sp;” and “Contracts in restraint of trade,” these defendants 
124 neither admit nor deny the truth thereof, but leave the com¬ 
plainant to make due proof thereof. 

“Control of Substitute Foods.” 

These defendants deny that they or any of them, have eliminated 
competition in meat products, as charged in the bill of complaint. 
These defendants further deny that they or any of them set about 
to control the Nation’s supplies of fish, vegetables, either fresh or 
canned, fruits, cereals, milk, poultry, butter, eggs, cheese, and other 
foods ordinarily handled by wholesale grocers or produce dealers, 
as charged in the bill of complaint. 

These defendants deny that they, or any of them, ever employed 
their distributive facilities or otherwise, to fix prices so low as to 
eliminate competition. 

These defendants deny that they, or any of them, have attempted 
to monopolize commerce in any of the food products mentioned in 
the bill of complaint and they deny that any act or acts of these 
defendants have resulted in the defendants obtaining complete con¬ 
trol of any food product, as charged in the bill of complaint. 

These defendants deny that unless prevented by a decree of this 
court, the defendants will, within the compass of a few years, control 
the quantity and price of each article of food found on the Ameri¬ 
can table, as charged in the bill of complaint. 
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“Extent to Which the Monopolistic Attempts Have Been Successful.’ 1 

These defendants neither admit nor deny the allegations and 
charges relating to the so-called parent companies, contained in the 
section or subdivision of the bill of complaint, entitled as above, but 
leave the complainant to make due proof thereof, except that these 
defendants deny that, if the growth of the parent companies and 
their subsidiaries is permitted to continue unchecked, they will 
within a few years completely control the various industries in which 
the defendants are engaged. 

“Individual Defendants.” 

These defendants neither admit nor deny the allegations and 
charges relating to the individual defendants and the so-called par¬ 
ent companies contained in the section or subdivision of the bill of 
complaint entitled as above, but leave the complainant to make due 
proof thereof. 

125 “Subsidiaries Defendants.” 

These defendants deny that they, or any of them, are subsidiaries 
owned or controlled by the so-called parent companies, and they 
further deny that the parent companies, or any of them, has any 
ownership, interest, or title in and to any of the capital stock or 
property of any of these defendants. 

Conclusion. 

As to all other averments of said bill of complaint which are not 
hereinbefore denied or admitted, these defendants make no answer, 
but pray strict proof. 

These defendants allege that the allegations and charges in each 
of the paragraphs of the bill of complaint are not sufficiently definite 
and specific to constitute a violation of law, but are too general 
and vague. 

These defendants allege that the bill of complaint does not allege 
acts or facts to constitute a violation of law, but that the charges 
contained in the bill of complaint and in each paragraph thereof are 
mere statements of legal conclusions. 

These defendants deny that complainant is entitled to the relief, 
or any part thereof, as prayed for in its bill of complaint, and allege 
that complainant under the allegations of its complaint is without 
standing or right in this court or in any court of equity. 

These defendants deny all and all manner of unlawful acts what¬ 
soever whereof it is in anywise by the said bill of complaint charged; 
all of which matters and things these defendants are ready and 
willing to prove as this honorable court shall direct. 

These defendants pray in all things the same benefit and advantage 
of this, their answer, as if they had pleaded or demurred to the bill 
of complaint. 
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Wherefore these defendants pray that the bill of complaint herein 
be dismissed with costs. 

NEW ENGLAND DRESSED MEAT & WOOL 
COMPANY, 

NORTH PACKING & PROVISION COM¬ 
PANY, 

THE SPERRY & BARNES COMPANY, 

JOHN P. SQUIRE & COMPANY, 

JOHN P. SQUIRE & COMPANY, INC. 
(Massachusetts), 

JOHN P. SQUIRE & COMPANY, INCOR¬ 
PORATED (Rhode Island), 

SPRINGFIELD PROVISION COMPANY, 
WHITE, PEVEY AND DEXTER COMPANY, 
By HENRY VEEDER, 

Their Solicitor. 


126 Stipulation and Proposed Decree. 

Filed February 27, 1920. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 37623. 

The United States of America, Petitioner, 

v. 

Swift and Company and Others, Defendants. 

It is hereby stipulated by and between the parties hereto that the 
decree hereinafter contained may, upon consent of the parties and 
without any findings of fact, be entered in this cause. 

The corporation and individual defendants, while maintaining the 
truth of their answers and asserting their innocence of any violation 
of law in fact or intent, nevertheless, desiring to avoid every appear¬ 
ance of placing themselves in a position of antagonism to the Govern¬ 
ment, consent to the making and entry of said decree; but this stipu¬ 
lation shall not constitute or be considered as an admission, and the 
rendition or entry of the decree, or the decree itself, shall not con¬ 
stitute or be considered as an adjudication that the defendants, or 
any of them, have in fact violated any law of the United States. 

The decree above referred to is as follows: 

(In the original “Stipulation and Proposed Decree” filed in the 
Supreme Court of the District of Columbia there was inserted here 
the proposed decree which was the decree entered in this cause by 
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said court and is set out in full in the book on pages 1 to 12'both 
inclusive, but is omitted here to avoid unnecessary repetition.) 

Dated Washington, D. C., February 27, 1920. 

A. MITCHELL PALMER, 
Attorney General of the United States . 

CHAS. J. FAULKNER, Jr., 

Attorney for Armour and Company (III.), Armour k Com¬ 
pany ( N . J.), Armour & Company (Ky.), Armour k Com¬ 
pany (Tex.), Armour k Company (Ltd.) (La.), The 
Anglo American Provision Company (III.), The Colorado 
Packing and Provision Company (Colo.), Fowler Packing 
Company (Me.), Hammond Packing Company (III.), The 
New York Butchers Dressed Meat Company (N. Y .), At¬ 
lantic Hotel Supply Company (Inc.), (N. Y.); J. Ogden 
Armour, Charles W. Armour, A. Watson Armour, LaiUr 
rence H. Armour, Arthur Meeker, Robert J. Dunham, F. 
Edson White, George M. Willets, Frederick W. CroU, 
George B. Robbins. 

127 HENRY VEEDER, 

Attorney for Swift k Company (111.), Swift & Company (W. 
Va.), Swift & Company (Inc.) (Ky.), Swift k Company 
(Ltd.) (La.), Swift k Company (Me.), Swift Beef Com¬ 
pany (Me.), United Dressed Beef Co. of New York (N. Y.), 
J. J. Harrington k Company (Inc.) (N. Y.), Bimbter 
Company (N. J.), The G. H. Hammond Company 
(Mich.), Omaha Packing Company (Ky.), Plankmton 
Packing Company (Wis.), Sturtevant k Haley, Beef k 
Supply Company (Mass.), E. K. Pond Packing Company 
(III.), Van Wagenen k Schickhaus Company (N. J.), 
Western Packing Company (Colo.), Hammond Beef Com¬ 
pany (Mich.), Omaha Meat Company (Calif.), A. Can- 
field Commission Company (N. J.),H. C. Derby Company 
(N. Y.), Metropolitan Hotel Supply Company (ale.), 
Vermont Supply Company (Mass.), The Hotchkiss Beef 
Co. (N. Y.), New England Dressed Meat k Wool Company 
(Me.), North Packing k Provision Company (Me.), 
Sperry k Barnes Company (Conn.), John P. Squire k 
Company (Me.), John P. Squire k Company (Inc.) 
(Mass.), John P. Squire k Company (Incorporated) (R. 
I.), Springfield Provision Company (N.H.), White, Pevey 
k Dexter Company (Me.), Louis F. Swift, Edward F. 
Swift, Charles H. Swift, Gustavus F. Swift, Jr., Harold H. 
Swift , Alden B. Swift, George H. Swift, Laurence A. Car¬ 
ton, Frank S. Hayward, Charles A. Peacock, Wilfred W. 
Sherman, Wellington Leavitt, John M. Chaplin, William 
B. Tray nor. 

M. W. BORDERS, 

Attorney for Morris k Company (Me.), Morris Packing Com¬ 
pany (Me.), Morris k Company (N. J.), Morris Com¬ 
pany (La.), Morris k Company of Pennsylvania (Pa.), Jo- 
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seph Stem & Sons, Inc. (X. Y.), Brooklyn Beef A Pro¬ 
vision Co. (X. Y.), Condit Beef and Provision Company 
( N. J.), Corwin Wilde Company (Mass.), Donnelly cc 
Company, Inc. (Mass.), National Hotel Supply Company 
(III.), Chamberlain & Company, Inc. (Mass.), J. M. Wil¬ 
son & Company (Mass.), Middletown Beef and Provision 
Company (Mass.), Glenn & Anderson Co. (III.), Edward 
Morris, Nelson Morris, Louis H. Heymann, Charles M. 
McFarlane, Harry A. Timmins. 

128 & 129 JEWELL P. LIGHTFOOT, 

Attorney for Wilson & Co., Inc. (N. F.), Wilson & Co. 
(N. J.), Wilson & Co., Inc., of Calif. (Nev.), Wilson & 
Co., Inc., of Louisiana (La.), Wilson & Co., Inc., of Okla. 
(Okla.), South Dakota Provision Co. (S. D.), Gotham Ho¬ 
tel Supply Co., Inc . (N. Y.), Standard Beef Co. (N . Y 
Stiefel-O’Mara Co., Inc. (N. Y.), Drexel Packing Co. (N. 
Y.), Albert Lea Packing Co., Inc. (Va.), Mississippi Pack¬ 
ing Co., Inc. (Va.), Morton-Gregson Co. (Del.), Paul 0. 
Reymann Co. (W. Va.), Standard Provision Co. (N. J.), 
Central Products Corporation (Va.), Thomas E. Wilson, 
Arthur Lowenstein, Jacob Moog, Vonce De Leon Skip- 
worth, Arthur L. Smith, James .4. Hamilton, Georye D. 
Hopkins, Adolph E. Peterson, George H. Cowan, William 
C. Buethe, Carl F. Burrell, James C. Good. 

THOMAS CREIGH, 

Attorney for the Cudahy Packing Company (Me.), Cudahy 
Packing Company of Nebraska (Neb.) Cudahy Packing 
Company of Alabama (Ala.), Cudahy Packing Company 
of Louisiana, Ltd. (La.), Nagle Packing Company (N. J.), 
Edward A. Cudahy, Sr., Edward A. Cudahy, Jr., Guy C. 
Shepard, John E. Wagner, Andrew W. Anderson, Emil A. 
Strauss, Frank E. Wilhelm, George Marples. 

HENRY VEEDER, 

Attorney for Western Meat Company (Cal.). 

HENRY VEEDER, 

Attorney for Oakland Meat and Packing Company (Calif.). 

HENRY VEEDER, 

Attorney for Nevada Packing Company (Nev.). 

HENRY VEEDER, 

Attorney for Fred L. Washburn. 
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130 In the Supreme Court of the District of Columbia. 

No. 37623. Equity. 

The United States of America, Petitioner, 

v. 

Swift and Company and Others, Defendants. 

Decree and Consents. 

Filed February 27, 1920. 

This cause having come on to be heard on this 27th day of Feb¬ 
ruary, in the year 1920, before the Hon. Walter I. McCoy, Chief 
Justice, and the petitioner having appeared by the Hon. A. Mitchell 
Palmer, Attorney General of the United States, by its district at¬ 
torney, John E. Laskey, and by Isidor J. Kresel, John H. Atwood, 
and Joseph Sapinsky, special assistants to the Attorney General, 
thereto duly authorized, and having moved the court for an in¬ 
junction in accordance with the prayer of its petition; and it ap¬ 
pearing to the court that the allegations of the petitioner state a 
cause of action against the defendants under the provisions of the 
act of July 2, 1890, entitled “An act to protect trade and commerce 
against unlawful restraints and monopolies,” and acts amendatory 
thereof and supplemental or additional thereto, and that the court 
has jurisdiction of the persons and the subject matter; and the sev¬ 
eral defendants having accepted sendee of process and having ap¬ 
peared and filed answers to the petition, which answers are on file 
in the office of the clerk of this court; and the parties having this 
day entered into a stipulation in this action, which stipulation is 
on file in the office of tjie clerk of this court, and from which it 
appears, among other things, that while the defendants and each 
of them, maintain the truth of their answers and assert their inno¬ 
cence of any violation of law in fact or intent, they nevertheless, 
desiring to avoid every appearance of placing themselves in a posi¬ 
tion of antagonism to the Government, have consented and do con¬ 
sent to the making and entry of the decree now about to be entered 
without any findings of fact, upon condition that their consents to 
the entry of said decree shall not constitute or be considered an ad¬ 
mission, and the rendition or entry of said decree, or the 

131 decree itself, shall not constitute or be considered an adjudi¬ 
cation that the defendants or any of them have in fact vio¬ 
lated any law of the United States. 

Now, upon the petition, the answers of the defendants, and the 
aforementioned stipulation and consents of the parties, all on file 
in the office of the clerk of this court, and on .motion of the peti¬ 
tioner, it is ordered, adjudged, and decreed as follows: 

First. That the corporation defendants and each of them be, and 
they are hereby, jointly and severally perpetually enjoined and re- 
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strained from, either directly or indirectly, by themselves or through 
their officers, directors, agents, or servants, in any manner maintain* 
ing or entering into any contract, combination, or conspiracy with 
each other, or with any other person or persons, in restraint of trade 
or commerce among the several States, or from either directly or 
indirectly, by themselves or through their officers, directors, agents, 
or servants, either jointly or severally monopolizing or attempting 
to monopolize or combining or conspiring with each other, or with 
any other person or persons, to monopolize any part of such trade 
or commerce. 

Second. That the defendants and each of them be, and they are 
hereby, jointly and severally perpetually enjoined and restrained 
from owning, either directly or indirectly, individually or by them¬ 
selves, or through their officers, directors, agents or servants, any 
capital stock or other interest whatsoever in any public stockyard 
market company in the United States, or in any stockyard terminal 
railroad in the United States, or in any stockyard market newspaper 
or stockyard market journal published in the United States, except 
in so far as the court may permit any of the individual defendants 
to retain any such interests upon the conditions and in such circum¬ 
stances as are provided for in paragraph tenth of this decree; and 
said defendants and each of them are hereby further enjoined and 
restrained from accepting or permitting to be given, directly or in¬ 
directly, on any pretext whatever, to any of them, or to any of their 
officers, directors, servants, or employees, for the use and benefit of 
the corporation defendants or any of them, any capital stock or 
other interest in any public stockyard market company, stockyard 
terminal railroad, or stockyard market newspaper or stockyard mar¬ 
ket journal. 

Third. That the corporation defendants and each of them and 
their successors and assigns be, and they are hereby, perpetually 
enjoined and restrained from, either directly or indirectly, by them¬ 
selves or through their officers, directors, agents, or servants, through 
any device or arrangement whatsoever, using or permitting any 
other person, firm, or corporation to use their distributive system 
and facilities, including their branch houses, route cars, and 
132 auto trucks, or any of them, in any manner for the purchase, 
sale, handling, transporting, distributing, or otherwise deal¬ 
ing in any of the articles or commodities named and described in 
paragraph fourth of this decree, except in so far as permitted in said 
paragraph fourth, and except refrigerator cars when in good faith 
leased to common carriers, or furnished to them for their use as 
common carriers. 

The corporation defendants or any of them may from time to 
time lease, sell or otherwise dispose of any of the items of their 
distributive system free from any of the restrictions of this decree 
when they have a surplusage thereof or when such items have become 
obsolete or are otherwise not required for the business of the de¬ 
fendants or any of them. But no sale, lease, or other disposition of a 
substantial part of defendants’ respective distributive systems or such 
distributive system as an entirety shall be made without submitting 
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the same to the court for the court’s investigation and determination 
as to whether said proposed sale, lease, or other disposition is in 
accordance with the spirit and purpose of this decree, and without 
notice of the application for such approval first given to the At¬ 
torney General. Nothing herein contained shall be construed to pro¬ 
hibit the defendants or any of them from mortgaging or otherwise 
creating liens on said distributive system or parts thereof. 

Fourth. That the corporation defendants and each of them be, 
and they are hereby, perpetually enjoined and restrained from, in 
the United States, either directly or indirectly, by themselves or 
through their officers, directors, agents, or servants, engaging in or 
carrying on, either by concert of action or otherwise, either for do¬ 
mestic trade or for export trade, the manufacturing, jobbing, selling, 
transporting (except as common carriers), distributing, or other¬ 
wise dealing in any of the following products or commodities, except 
when such products or commodities are purchased, transported, or 
used (1) as supplies in operating their packing houses, branch 
houses, or other facilities used by them, or as an incident in the 
processes of manufacturing soap or packing-house products; (2) in 
the construction and physical maintenance of their packing houses, 
branch houses, or other facilities used by them; (3) in the operation 
of their restaurants, laundries, or other conveniences, primarily for 
the benefit of their employees; or (4) in combination with meat, 
to wit: 

1. Fresh, canned, dried, or salted fish, including therein, but in 
nowise limiting the foregoing general description, the following, 
to wit: 

Canned oysters. Bulk, canned, and Canned sardines. 

Canned mackerel. cured herring. Canned shrimp. 

Bulk mackerel. Canned salmon. Canned tuna fish. 


133 2. Fresh, dried, or canned vegetables, except in combina¬ 

tion with meats, including therein, but in nowise limiting 
the foregoing general description, the following, to wit: 


Asparagus. 
Navy beans. 
Lima beans. 
Peas. 

Beets. 


Com. 

Okra. 

Potatoes. 

Tomatoes. 

Celery. 


Garlic. 

Horse-radish. 

Pumpkins. 


3. Fresh, crushed, dried, evaporated, or canned fruits, including 
therein, but in nowise limiting the foregoing general description, the 
following, but not including the same when used as an ingredient of 
mincemeat, to wit: 


Ginger. 

Cherries. 

Apple butter. 

Apricots. 

Blackberries. 

Peaches. 


Pineapple. 

Raspberries. 

Currents. 

Figs. 

Gooseberries. 

Oranges. 


Strawberries. 

Apples. 

Prunes. 

Raisins. 

Dates. 
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4. Confectionery, sirups, soda-fountain supplies and sirups and 
soft drinks (grape juice is not included in this paragraph 4; see 
paragraph 14), including therein, but in nowise limiting the fore¬ 
going general description, the following, to wit: 

Apple cider. Ginger ale. 

Cherry juice. Green pineapple sirup. 

Coca Cola. Lemon extract. 

Creme de menthe. Marshmallow topping. 

Crushed nut frappe. Orange extract. 


Root beer. 
Vanilla extract. 
Vin fiz. 


5. Molasses, honey, jamcs, jellies, and preserves of all kinds. 

6. Spices, sauces, condiments, relishes, and sauerkraut, including 
therein, but in nowise limiting the foregoing general description, the 
following, to wit: 

Catsup. Mustard. Pepper. 

Chili sauce. Mustard seed. Pickles. 

Cinnamon. Olives. Spinach chili. 

Cloves. Oyster cocktail sauce. Tomato catsup. 


7. Coffee, tea, chocolate, and cocoa. 

8. Nuts, including therein the following, to wit: 

Almonds. Pecans. Walnuts. 


But not including peanuts. 

9. Flour, sugar, and rice. 

10. Bread, wafers, crackers, biscuits. 

134 11. Cerals, including therein, but in nowise limiting the 

foregoing general description, the following, to wit: 


Grits. 

Oats. 

Hominy. 
Hominv feed. 
Horse feed. 
Brewers’ flakes. 
Brewers’ grit. 
Brewers’ meal. 
Buckwheat. 
Canned hominv. 


Clipped oats. 

Corn grits. 

Ground meal. 
Ground oats. 
Ground corn. 
Cracked corn. 
Crushed white oats. 
Feed barley. 

Feed meal. 

Feed wheat. 


Rolled oats. 

Standard middlings. 
Standard spring brand. 
Spaghetti. 

Vermicelli. 

Macaroni. 

Com flakes. 

Wheat foods. 


12. Grain. 

13. Miscellaneous articles, to wit: 


Cigars. 

China. 

Furniture. 

Bluing, starch. 

Fence posts and wire 
fences. 

Alfalfa meal. 

Babbitt. 

Bar iron. 

Binding and twine. 


Brass castings for 
heavy ordnance. 
Brick. 

Builders’ hardware. 
Bumping posts for 
railroads. 

Cement, lime, plaster. 
Doors and windows. 
Dried brewers’ grains. 
Lath. 


Pitting and fruit hand¬ 
ling machinery. 
Roofing. 

Sand and gravel. 
Shingles. 

Soda fountains or parts 
thereof. 

Structural steel. 

Tile. 

Waste. 


14. Grape juice. 
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And the corporation defendants and each of them be, and they 
are hereby, further perpetually enjoined and restrained from own¬ 
ing, either directly or indirectly, severally or jointly, by themselves 
or through their officers, directors, agents, or servants any capital stock 
or other interest whatsoever in any corporation, firm, or association 
except common carriers, which is in the business, in the United 
States, of manufacturing, jobbing, selling, transporting, except as 
common carriers, distributing, or otherwise dealing in any of the 
above-described products or commodities. 

Fifth. That the individual defendants, and each of them, be, and 
they are hereby, perpetually enjoined and restrained from, in the 
United States, either directly or indirectly, by themselves or through 
their agents, servants, or employees, owning voting stock which m 
the aggregate amounts to 50 per cent or more of the voting stock of 
any corporation, except common carriers, or any interest in such 
corporation resulting in a voting power amounting to 50 per cent 
or more of the total voting power of such corporation, or which 
interest by any device gives to any such defendant or defendants a 
voting power of 50 per cent or more in any such corporation, or a 
half interest or more in any firm or association which corporation, 
firm, or association may be, in the United States, in the busi- 
135 ness of manufacturing, jobbing, selling, transporting, dis¬ 
tributing, or otherwise dealing in any of the following pro¬ 
ducts or commodities, to wit: 

1. Fresh, canned, dried, or salted fish, including therein, but in 
nowise limiting the foregoing general description, the following, 
to wit: 

Canned oysters. Hulk, canned, and Canned sardines. 
Canned mackerel. cured herring. Canned shrimp. 

Bulk mackerel. Canned salmon. Canned tuna nsh. 


2. Fresh, dried, or canned vegetables, except in combination with 
meats, including therein, but in nowise limiting the foregoing general 
description, the following, to wit: 


Asparagus. Corn. 

Navy beans. Okra. 

Lima beans. Potatoes. 

Peas. Tomatoes. 

Beets. Celery. 


Garlic. 

Horse radish. 
Pumpkins. 


3. Fresh, crushed, dried, evaporated, or canned fruits, including 
therein, but in nowise limiting the foregoing general description, 
the following, but not including the same when used as an ingredient 
of mince meat, to wit: 

Ginger. Pineapples. Strawberries. 

Cherries. Raspberries. Apples. 

Apple butter. Currants. Prunes. 

Apricots. Figs. Raisins. 

Blackberries. Gooseberries. Dates. 

Peaches. Oranges. 
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4. Con feci ionerv, sirups, soda fountain supplies, and sirups and 
soft drinks not including grape juice, including therein, but in no¬ 
wise limiting the foregoing general description, the following, to 
wit: 


Apple cider. 

Cherry iuice. 

Coca Cola. 

Creme de menthe. 
Crushed nut frappe. 


(linger ale. Root beer. 

Green pineaple sirup. Vanilla extract. 
Lemon extract. Vin fiz. 

Marshmallow topping. 

Orange extract. 


r>. Molasses, honey, jams, jellies, and preserves of all kinds. 

6. Spices, sauces, condiments, relishes, and sauerkraut, including 
therein, but in nowise limiting the foregoing general description, the 
following, to wit: 


Catsup. 
Chili sauce. 
Cinnamon. 
Cloves. 


Mustard. Pepper. 

Mustard seed. Pickles. 

Olives. Spinace chilli. 

Oyster cocktail sauce. Tomato catsup. 


7. Coffee, tea. chocolate, and cocoa. 

136 8. Nuts, including therein the following, to wit: 

Almonds. Pecans. Walnuts. 

But not including peanuts. 

9. Flour, sugar, and rice. 

10. Bread, wafers, crackers, biscuits. 

And further perpetually enjoining and restraining said individual 
defendants and each of them from individually or jointly, either 
directly or indirectly, by themselves or through their agents, ser¬ 
vants, or employees, adopting any device or arrangement which by 
reason of the relation of said individual defendants or any of them 
to the corporation defendants or any of them would have the pur¬ 
pose or effect of giving to such business of dealing in the articles 
hereinabove in this paragraph mentioned and described, in which 
business' such individuals or any of them may be substantially in¬ 
terested, an advantage over their competitors similar in purpose or 
effect to any advantage now enjoyed by any of the corporation de¬ 
fendants through their distributing system. 

Sixth. That the defendants and each of them be, and they are 
hereby, perpetually enjoined and restrained from, in the United 
States, owning and operating or conducting, either directly or in¬ 
directly, severally or jointly, by themselves or through their officers, 
directors, agents, or servants, any retail meat markets in the United 
States: Provided , however , That nothing contained in this decree 
shall prohibit said defendants or any of them from continuing to 
conduct the retail meat markets located at their several plants and 
maintained by said defendants primarily for the accommodation of 
their own employees as long as said retail meat market shall be con¬ 
tinued to be operated for that purpose. 
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Seventh. That the defendants and each of them be, and they are 
hereby, perpetually enjoined and restrained from owning, directly or 
indirectly jointly or severally, by themselves or through their offi¬ 
cers, directors, agents, or servants, any capital stock or other interest 
whatsoever in public coldnstorage warehouses in the United States; 
provided, however, that nothing herein contained shall be construed 
to prevent the defendants or any of them from owning capital stock 
or other interests in any corporation, firm, or association owning or 
operating, or from themselves owning or operating, the public cold- 
storage warehouses now maintained by the defendants or any of 
them at stockyards where said defendants or any of them now main¬ 
tain packing plants, nor to prevent any of said defendants, directly 
or indirectly, from establishing, owning, maintaining, or leasing 
necessary cold-storage facilities or space required in good faith for 
the storage of commodities in which they or any of them may be 
interested, nor from renting space in any cold-storage ware- 
137 house directly or indirectly owned or leased by any of them to 
the public whenever such space is not in good faith required 
or needed by the defendants for their own use, nor from storing pro¬ 
ducts for the public whenever the space used for that purpose is not 
in good faith required by the defendants for their own use. 

Eighth. That the corporation defendants and each of them be, 
and they are hereby, perpetually enjoined and restrained from en¬ 
gaging in the United States, either directly or indirectly, jointly or 
severally, by themselves or through their officers, directors, agents, 
or servants, in the business of buying, collecting, selling, transport¬ 
ing, except as common carriers, distributing or otherwise dealing in 
fresh milk and cream, and further perpetually enjoining and re¬ 
straining said defendants and each of them by themselves or through 
their directors, officers, agents, and servants, from either directly or 
indirectly owning any capital stock or other interest in any cor¬ 
poration, firm, or association engaged in the business of buying, col¬ 
lecting, selling, transporting (except as common carriers), distribut¬ 
ing, or otherwise dealing in fresh milk or cream; provided, how¬ 
ever, that nothing herein contained shall be construed as preventing 
the corporation defendants or their subsidiaries from buying, collect¬ 
ing, and transporting fresh milk and cream to be used by them or 
any of them in manufacturing condensed or evaporated or pow¬ 
dered milk or oleomargine or other butter substitutes, or butter, 
ice cream, cheese, or buttermilk, or to be used as feed or in combina¬ 
tion with any commodity not specifically mentioned and described 
ini paragraph fourth hereof; and further provided that nothing 
herein contained shall be construed as preventing said defendants 
from selling or otherwise disposing of milk and cream bought or col¬ 
lected for manufacture, when such sale or disposition is necessary 
to avoid waste. 

Ninth. That the corporation defendants and each of them be, and 
they are hereby, perpetually enjoined and restrained from, jointly 
or severally, by themselves or through their officers, directors, agents, 
or servants, engaging in, carrying on, or using any illegal trade prac- 
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tices of any nature whatsoever in relation to the conduct of any 
business in which they or any of them may be engaged. 

Tenth. That within 90 days after the entry of this decree such 
of the defendants as have interests in public stockyard market 
companies, stockyard terminal railroads, or market newspapers, shall 
file in this court, for the court’s approval, a plan or plans for divest¬ 
ing themselves of all ownership or interest in: (1) public stockyard 
market companies; (2) stockyard terminal railroads; (3) market 
newspapers; provided, however, that the court may, in the event 
that it deems such provision necessary in order to enable the defend¬ 
ants to divest themselves of their interests in public stockyard 
138 market companies and stockyard terminal railroads, upon 
reasonable terms, permit the individual defendants, or some of 
them, to retain an interest by way of stock ownership, or otherwise, in 
any public stockyard market company or stockyard terminal rail¬ 
road, or in any corporation organized to take over such public stock- 
yard market companies or stockyard terminal railroads or the stock 
thereof; but no defendant or defendants shall at any time, either 
individually or jointly, own a controlling interest in any such stock- 
yards or stockyard terminal railroads. Within such period of time 
after the entry of this decree and the approval of said plan or plans 
as the court may determine, the defendants shall, in good faith, com¬ 
pletely divest themselves of all such ownership or interests in public 
stockyard market companies, stockyard terminal railroads, and mar¬ 
ket newspapers. If, within the time so fixed, the defendants shall 
not have disposed of said interests ordered by the court to be disposed 
of, and the court upon application shall determine that the defend¬ 
ants have been unable, despite due diligence, to dispose of the same 
upon reasonable terms, the court may extend the time during which 
such ownership, control, or interest may continue until the same can 
be disposed of. 

Eleventh. That immediately upon the entry of this decree the 
defendants shall in good faith and with due diligence proceed to 
dispose of their interests in, and shall completely divest themselves 
(to the extent required by this decree) of all ownership of or inter¬ 
est in all public cold-storage warehouses and retail meat markets; 
but in no event shall the defendants, or any of them, make final dis¬ 
position of any of their interests in such public cold-storage ware¬ 
houses and retail meat markets without first obtaining the court’s 
approval to such final disposition. If, within nine months after 
the entry of this decree, the defendants shall not have finally dis¬ 
posed of their interests in public cold-storage warehouses and retail 
meat markets, the Attorney General may apply to the court for an 
order specifying the time within which the defendants shall finally 
dispose of all said interests. 

Twelfth. That immediately upon the entry of this decree the 
defendants and each of them shall commence to dispose of such 
commodities owned or handled by them as are described in para¬ 
graphs fourth and fifth of this decree and which are to be disposed 
of by them under this decree, and shall likewise immediately upon 
the entry of this decree commence to divest themselves of all interests 
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which are to be disposed of by them as and to the extent required by 
this decree in firms, corporations, and associations, including depart¬ 
ments of the business of any of the corporation defendants when 
any of such departments is sold as a going concern, manufacturing, 
selling, or otherwise dealing in any of the commodities so 

139 mentioned and described in paragraphs fourth and fifth of 
this decree, and shall continue in good faith to dispose of said 

commodities required to be disposed of hereunder, and to divest them¬ 
selves of such interests required to be disposed of hereunder as rapidly 
as may be consistent with the nature of the business and the seasonal 
nature of the merchandise involved, and that in any event the de¬ 
fendants and each of them shall completely dispose of said commodi¬ 
ties and shall cease to manufacture, job, sell, transport, except as 
common carriers, distribute, or otherwise deal in the same, and shall 
completely divest themselves of said interests within two years from 
the'date of the entry of this decree; provided, however, to the end that 
the provisions of this decree may be complied with, the approval of 
the court shall be obtained prior to the final disposition of said inter¬ 
ests in firms, corporations, or associations manufacturing, selling, or 
otherwise dealing in any of the commodities mentioned and described 
in paragraphs fourth and fifth of this decree. At any time within 
said two years the Attorney General may apply to the court for an 
order or orders to compel the defendants, and each of them, to make 
report to the court as to the progress being made by them in disposing 
of said commodities and in divesting themselves of said interests. 

Thirteenth. That the purchaser or purchasers of the defendants’ 
interests in any stockyard, shall as a part of said purchase, agree with 
such of the defendants as now maintain packing plants in said stock- 
yards that for a period of at least 10 years after the date when 
such purchase shall be consummated said purchasers, their succes¬ 
sors or assigns, will continue to maintain and efficiently operate such 
stockyards and each of them, and such of said defendants as now 
maintain packing plants at any of said stockyards shall agree with 
said purchasers that during the same period of 10 years said defend¬ 
ants, their successors or assigns, will continue to maintain and op¬ 
erate said packing plants at the points where the same are now 
located, unless strikes, shortage of supplies, or other causes beyond 
the control of either the purchasers, the stockyard companies, or 
said defendants shall prevent the carrying out of said agreement. 
Performance by either party shall be a condition concurrent to per¬ 
formance by the other. 

Fourteenth. That nothing in this decree contained shall be con¬ 
strued to prohibit anything that may be otherwise lawfully done by 
the defendants or any of them in the United States in connection 
with or for the purpose of export trade or foreign commerce or busi¬ 
ness of the defendants; provided, however, that nothing in this para¬ 
graph contained shall limit the effect of the injunction contained in 
paragraphs fourth and fifth of this decree. 

Fifteenth. That nothing contained in this decree shall be held to 
preclude the petitioner from proceeding against any or all of 

140 the defendants, either civilly or criminally, for any violation 
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of any law in connection with the carrying on by them of the 
business of buying and selling poultry, butter, eggs, and cheese, or 
any other business or activity not specifically mentioned in this de¬ 
cree; nor shall anything contained herein prejudice the Govern¬ 
ment in any such proceeding; nor shall this decree interefer with or 
prejudice any legal rights, business, or activity of the defendants, or 
any of them, not prohibited or covered by this decree. 

Sixteenth. That for the purpose of (1) enabling the petitioner to 
ascertain whether the defendants are in good faith carrying out the 
terms of this decree; and (2) for the purpose of enabling the 
Attorney General to determine and advise the court whether in any 
transaction consummated or begun at any time prior to the entry of 
this decree the defendants, or any of them, have retained and now 
retain such an interest in or control over any public stockyard mar¬ 
ket company, stockyard terminal railroad, stockyard market news¬ 
paper, stockyard market journal, cold-storage warehouse, retail meat 
market, or corporation, firm, or association manufacturing, job¬ 
bing, selling, distributing, transporting (except as common car¬ 
riers), or otherwise dealing in any of the commodities mentioned 
and described in paragraphs fourth and fifth of this decree, which 
would constitute a violation of this decree if the retention of such 
interest or control had been the result of a transaction consummated 
or begun subsequent to the date of the entry of this decree; and 
(3) for the further purpose of enabling the Attorney General to de¬ 
termine and advise the court whether any leases, contracts, or ar¬ 
rangements concerning their, or any of their, distributing systems 
made or entered into by the defendants, or any of them, prior to the 
entry of this decree, and in force on the day when it shall be entered, 
are in violation of the terms thereof, then, in the event that the At¬ 
torney General in writing notifies the defendant or defendants con¬ 
cerned with respect to such alleged violation, reciting in reasonably 
specific terms the nature thereof, the corporation defendants are 
hereby directed to make full and complete discovery to the petitioner 
with respect thereto, and the corporation defendants are further 
directed to submit to the Attorney General or to any Assistant At¬ 
torney General by him duly authorized all of their books, records, 
correspondence, or other documents in so far as the same refer to 
the alleged violation, and to furnish all information concerning the 
same. 

Seventeenth. That all sales, transfers, or other disposition made 
by any of the defendants since the first day of October, nineteen 
hundred and nineteen, of any of their interests in public stock yard 
market companies, stock yard terminal railroads, stock yard news¬ 
papers or journals, public cold-storage warehouses and retail 
141 meat markets, or incorporations, firms, or associations man¬ 
ufacturing, jobbing, selling, transporting, except as common 
carriers, distributing or otherwise dealing in any of the commodities 
mentioned and described in paragraphs fourth and fifth of this decree, 
and all leases, contracts, or arrangements or other disposals made by 
any of the defendants since the first of October, nineteen hundred 
and nineteen, affecting their delivery systems, shall be submitted by 
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the defendants to the court for its investigation and determination 
as to whether the same were made in accordance with the spirit and 
purpose of this decree, in the same manner and with the same force 
and effect as though the said sales, dispositions, leases, contracts, or 
arrangements had been made subsequent to the entry of this decree. 

Eighteenth. That jurisdiction of this cause be, and is hereby, re¬ 
tained by this court for the purpose of taking such other action or 
adding at the foot of this decree such other relief, if any, as may be¬ 
come necessary or appropriate for the carrying out and enforcement 
of this decree and for the purpose of entertaining at any time here¬ 
after any application with the parties may make with respect to 
this decree. 


February 27, 1920. 


WALTER I. McOOY, 

Chief Justice. 


The defendants Western Meat Company, Oakland Meat & Pack¬ 
ing Company, Nevada Packing Company, and Fred L. Washburn, 
appear herein generally by Henry Veeder, their attorney, and do 
hereby consent that the foregoing decree may be entered herein upon 
the stipulation of the parties filed in this cause without further 
notice. 

HENRY VEEDER, 
Attorney for Above-named Defendants. 

Dated 27th day of February, 1920. 


The defendants Wilson & Co., Inc., (N. Y.); Wilson & Co. (N. J.), 
Wilson & Co., Inc., of Calif. (Nev.); Wilson and Co., Inc., of 
Louisiana (La.); Wilson & Co., Inc., of Okla. (Oklahoma); South 
Dakota Provision Co., Gotham Hotel Supply Co., Inc.; Standard 
Beef Co.; Stiefel-O’Mara Co., Inc.; Drexl Packing Co.; Albert Lea 
Packing Co., Inc.; Mississippi Packing Co., Inc.; Morton-Gregson 
Co.; Paul O. Reymann Co.; Standard Provision Co., Central Prod¬ 
ucts Corporation, Thomas E. Wilson, Arthur Lowenstein, Jacob 
Moog, Vonce De Leon Skipworth, Arthur L. Smith, James A. Ham¬ 
ilton, George D. Hopkins, Adolph E. Peterson, George H. 
142 Cowan, William C. Buethe, Carl F. Burrell, James C. Good, 
appear herein generally by Jewel P. Lightfoot, their attorney, 
and do hereby consent that the foregoing decree may be entered 
herein upon the stipulation of the parties filed in this cause with¬ 
out further notice. 

JEWEL P. LIGHTFOOT. 

A ttomey for A bove-named Defendants. 

Dated Washington, February 27. 1920. 


The defendants The Cudahy Packing Company (Me.), Cudahy 
Packing Company of Nebraska, Cudahy Packing Company of Ala¬ 
bama, Cudahy Packing Company of Louisiana, Ltd., Nagel Pack¬ 
ing Company, Edward A. Cudahy, sr., Edward A. Cudahy, jr., Guy 

9—4071a 
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C. Shepard, John E. Wagner, Andrew W. Anderson, Emil A. 
Strauss, Frank E. Wilhelm, and George Marples, appear herein gen¬ 
erally by Thomas Creigh, their attorney, ana do hereby consent that 
the foregoing decree may be entered herein upon the stipulation of 
the parties filed in the cause without further notice. 

THOMAS CREIGH, 
Attorney for Above-named Defendants. 

Dated Washington, February 27, 1920. 

The defendants Armour and Company (Ill.), Armour & Company 
(N. J.), Armour & Company (Ky.), Armour & Company (Tex.), 
Armour & Company, Ltd. (La.), The Anglo American Provision 
Company, The Colorado Packing and Provision Company, Fowler 
Packing Company, Hammond Packing Company, The New York 
Butchers Dressed Meat Company, Atlantic Hotel Supply Company, 
Inc., J. Ogden Armour, Charles W. Armour, A. Watson Armour, 
Laurence H. Armour, Arthur Meeker, Robert J. Dunham, F. Edson 
White, George M. Willetts, Frederick W. Croll, and George B. Rob¬ 
bins, appear herein generally by Charles J. Faulkner, jr., their at¬ 
torney, and do hereby consent that the foregoing decree may be 
entered herein upon the stipulation of the parties filed in this cause 
without further notice. 

CHARLES J. FAULKNER, Jr., 

A ttomey for A bove-named Defendants. 

Dated Washington, February 27, 1920. 

The defendants Morris & Company (Me.), Morris Packing Com¬ 
pany (Me.), Morris & Company (N. J.), Morris & Company (La.), 
Morris & Company of Pennsylvania (Pa.), Joseph Stern & 
143 Sons, Inc., Brooklyn Beef & Provision Co., Condit Beef and 
Provision Company, Corwin, Wilde Company, Donnelly & 
Company, Inc., National Hotel Supply Company, Camberlain & Com¬ 
pany, Inc., J. M. Wilson Company, Middletown Beef and Provision 
Company, Glenn & Anderson Co., Edward Morris, Nelson Morris, 
Louis H. Heymann, Charles M. Macfarlane and H. A. Timmins, 
appear herein generally by M. W. Borders, their attorney, and do 
hereby consent that the foregoing decree may be entered herein upon 
the stipulation of the parties filed in this cause without further notice. 

M. W. BORDERS, 

A ttomey for A bove-named Defendants. 

Dated Washington, February 27, 1920. 

The defendants Swift and Company (Ill.), Swift and Company 
(W. Va.), Swift and Company, Inc. (Ky.), Swift and Company, 
Ltd. (La.), Swift and Company (Me.), Swift Beef Company (Me.), 
United Dressed Beef Co. of New York, J. J. Harrington and Com¬ 
pany, Inc., Bimbler Company, The G. H. Hammond Company, 
Omaha Packing Company, Plankinton Packing Company, Sturte- 
vant & Haley Beef & Supply Company, E. K. rond Packing Com- 
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.pany, Van Wagenen and Schickhaus Company, Western Packing 
Company, Hammond Beef Company, Omaha Meat Company, A. 
Canneld Commission Company, H. C. Derby Company, Metropolitan 
Hotel Supply Company, Vermont Supply Company, The Hotchkiss 
Beef Co., New England Dressed Meat & Wool Company, North 
Packing & Provision Company, The Sperry & Barnes Company, 
John P. Squire & Company (Me.), John P. Squire & Company, Inc. 
£Mass.), John P. Squire & Company, Inc. (R. I.), Springfield Pro¬ 
vision Company, White, Pevey and Dexter Company, Louis F. 
Swift, Edward F. Swift, Charles H. Swift, Gustavus F. Swift, Jr., 
Harold H. Swift, Alden B. Swift, George H. Swift, Laurence A. 
Carton, Frank S. Hayward, Charles A. Peacock, Wilfred W. Sher¬ 
man, Wellington Leavitt, John M. Chaplin, and William B. Tray- 
nor, appear herein generally by Henry Veeder, their attorney, and 
do hereby consent that the foregoing decree may be entered herein 
upon the stipulation of the parties filed in this cause without further 
notice. 

HENRY VEEDER, 

Attorney for the Above-named Defendants. 

Dated Washington,.February 27, 1920. 


144 Petition of Southern Wholesale Grocers Association and 

Others for Leave to Intervene. 

Filed September 10, 1921. 

******* 

To the Honorable the Judges of the Supreme Court of the District 
of Columbia: 

Come now the Southern Wholesale Grocers Association, a corpora¬ 
tion duly and legally incorporated under the laws of the State of 
Tennessee, and a citizen of the State of Tennessee; Henry Sears & 
Company, a corporation of the Commonwealth of Massachusetts; 
John Hoffman & Sons Company, a corporation of the State of Wis¬ 
consin; Mason Ehrman & Company, a corporation of the State of 
Oregon; J. M. Radford Grocery Company, a corporation of the State 
of Texas; Southern Distributing Company, a corporation of the 
State of Virginia; Hall Grocery Company, a corporation of the State 
of Arkansas; Albert Mackie & Company, Ltd. and the Hicks Com¬ 
pany, corporations of the State of Louisiana; W. D. Cleveland & 
Sons, a corporation of the State of Texas; Rappides Grocery Com¬ 
pany, Inc., a corporation of the State of Louisiana; Oliver Finnie 
Grocery Company, a corporation of the State of Tennessee, and 
move the Court for leave to intervene in the above-styled case, and 
represent to the Court that they are interested in the subject matter 
of this suit and that their interest arises as follows: 

Southern Wholesale Grocers Asociation is an association of whole¬ 
sale grocers, with membership in excess of 2,000, whose members 
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reside in at least 40 of the States of the Union, and such * 

145 members are engaged in the handling and selling all com¬ 
modities usually handled and dealt in by wholesale grocers. 

The other petitioners herein are themselves wholesale grocers 
doing business in their respective communities and are directly in¬ 
terested in the matter of this suit and this petition is brought on 
behalf of Wholesale Grocers throughout the United States who are 
in the same position and bear the same relation to this cause as peti¬ 
tioners herein other than the Wholesale Grocers Association. Said 
Wholesale Grocers, petitioners herein, are each and all buying, sell¬ 
ing, handling and dealing in the commodities other than meats de¬ 
scribed in and affected by the decree heretofore entered in this cause. 

Prior to the 27th day of February, 1920, the date on which the 
original decree was entered in this cause, petitioner Southern Whole¬ 
sale Grocers Association, the other petitioners herein and other whole¬ 
sale grocers throughout the United States similarly situated and in¬ 
terested as petitioners herein other than the Wholesale Grocers As¬ 
sociation, presented facts to the Federal Trade Commission of the 
United States showing and tending to show that the defendants in 
this cause were guilty of unfair methods of competition in violation 
of Section 5 of the Act of Congress creating'said Commission and 
in violation of the Anti-Trust Laws and obstructing competition and 
which tended to create a monopoly in the nation’s food. Said Fed¬ 
eral Trade Commission had, prior to February 27, 1920, made and 
filed a report finding that said defendants had engaged in 

146 and were engaged in practices so violative of the laws of the 
United States and which practices created and tended to 

create a monopoly. 

Petitioners also prior to said last named date consulted with the 
Department of Justice and made suggestions as to the form which 
said decree of February 27, 1920,* subsequently took and petitioners, 
through their counsel, became in fact, although not in name, par¬ 
ties participating in the proceedings, leading up to the entry of said 
original decree, and that by the entry of said decree the controversy 
theretofore existing between petitioners and those similarly situated 
on the one side and the defendants in this cause on the other, were 
largely adjusted and the petitioners respectfully show that said de¬ 
cree was and is just, legal and proper and prescribes lawful, fair and 
appropriate restrictions on the conduct of the defendants. 

Petitioners in July or August, 1919, brought a complaint against 
the Director General of Railroads and all the railroads of the United 
States before the Interstate Commerce Commission, alleging and 
charging that said railroads yielding to the power of the packers, 
defendants herein, had accorded such packers rates and privileges 
unjust, unreasonable and unduly preferential in violation of the 
Acts to Regulate Commerce, and that petitioners were in direct 
competition with said packers, all of which allegations were true 
as appears from said complaint on file with the interstate Commerce 
Commission, a copy of which will be exhibited to the Court when¬ 
ever necessary. 

Petitioners herein, after the entry of said original decree, recog- 
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nized the propriety and efficacy thereof and suspended the 

147 prosecution of said complaint before the Interstate Commerce 
Commission. 

Petitioners further show that a complaint of the National Whole¬ 
sale Grocers Association, an association with purposes similar to the 
Southern Wholesale Grocers Association, against the railroads was 
brought to and heretofore pending before the Interstate Commerce 
Commission similar to that brought by the Southern Wholesale 
Grocers Association and consolidated therewith, numbered on the 
docket of the Interstate Commerce Commission as Docket No. 10745, 
and docketed No. 10745—Sub. No. 1. Some of the defendants to 
the decree in this case and all of the principal defendants herein, 
intervened in said proceeding before the Interstate Commerce Com¬ 
mission and in their interventions relied upon the decree herein 
as the reason why the complaints before the Interstate Commerce 
Commission should not be granted. 

When the decree was entered in this cause your petitioners herein 
being, as aforesaid, by representation parties recognized that said de¬ 
cree bv eliminating the unfair and unlawful practices of the defend¬ 
ants herein in this case before the Interstate Commerce Commission 
did not themselves further prosecute their complaint nor did these 
petitioners take any proceeding or attempt to take any action to 
enforce the findings of the Federal Trade Commission. 

Thereafter on the 22nd day of June, 1921, the Interstate Com¬ 
merce Commission decided said two complaints and in substance de¬ 
nied the relief asked for therein. In the course of the decision of 
said Commission the decree in this case was referred to. <Pe- 

148 titioners respectfully call attention to the opinion of the In¬ 
terstate Commerce Commiasion, which is reported in Vol. 62, 

page 875 et seq. of the opinions of that Commission. 

Petitioners believe, and believing so allege, that complainants in 
said petition to the Interstate Commerce Commission would have 
obtained the relief sought by said complaints had not this Court 
already granted the relief by the decree of February 27, 1920. 
Should this Court now set aside or materially lessen the force of its 
decree heretofore entered, the result would be to give the defendants 
herein an unjust and inequitable advantage over petitioners and 
others in like situation. 

To set aside or weaken the decree heretofore entered in this 
cause would be contrary to the form and purposes thereof and would 
deprive petitioners of their rights and petitioners have no relief ex¬ 
cept in this Court and in this cause, petitioners having by reliance 
on said decree lost advantages and rights which they had prior to 
the entry thereof and defendants herein having obtained a cessation 
of the prosecution of petitioners’ complaint before the Interstate 
Commerce Commission and having been freed from any attempt 
by petitioners to make effective the finding of the Federal Trade 
Commission defendants are estopped from seeking or obtaining any 
modification of the decree which perpetually enjoined them from 
the unlawful acts of which they were guilty, to the injury of your 
petitioners herein. Only by the power of this Court of Equity can 
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the rights of the petitioners be protected and petitioners have 

149 a direct and special interest in the issues in tnis case and in 
the maintenance of said decree. Petitioners present here¬ 
with their intervention herein. 

Wherefore, the four named intervening petitioners, being other¬ 
wise remediless, ask the Court to make and cause to be entered 
herein an order permitting them to file said intervention presented 
herewith to the end that petitioners may fully plead their respective 
interests, be notified of all hearings subsequently had herein and 
be heard on any motion or proceeding seeking to change, weaken 
or otherwise modify the original decree in this cause. 

HOKE SMITH, 

Washington, D. C.; 
EDGAR WATKINS, 

Fourth National Bank Bldg., Atlanta, Ga., 

Attorneys for Petitioner. 

United States of America, 

District of Columbia: 

Before me, an officer duly authorized to administer oaths in the 
District of Columbia, personally appeared Joseph H. McLaurin, 
who, being duly sworn, deposes and says that he is President of the 
Southern Wholesale Grocers Association, one of the above-named 
interveners, that he has read the foregoing petition to intervene and 
knows the contents thereof, that the same is true to his own knowl¬ 
edge except as to matters therein stated on information and belief, 
and as to those matters he believes them to be true. 

JOSEPH H. McLAURIN. 

Sworn to and subscribed this tenth day of September, 1921. 

[seal.1 JOHN P. CAGE, 

Notary Public, D. C. 

150 Order Granting Petition to Intervene. 

Filed September 10, 1921. 

******* 

This cause coming on to be heard on the application of Southern 
Wholesale Grocers’ Association. Henry G. Sears Company. Mason 
Ehrman & Co., John Hoffman & Sons Company, J. M. Radford 
Grocery Co., Southern Distributing Co.. Oliver Finnie Grocery Com¬ 
pany, Hall Grocery Co., Albert Mackie & Co., The Hicks Co., W. D. 
Cleveland & Sons and Rapides Grocery Co., interveners in this suit 
to be made parties, and it appearing to the court that said petitioners 
have an interest in the subject matter of this suit sufficient to enable 
them to become parties thereto, it is therefore ordered, adjudged and 
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decreed that said petitioners have leave to intervene in said suit ; 
this order to be without prejudice in any proceeding heretofore had 
in this cause. 

A. A. HOEHLING, 

Justice. 

September 10, 1921. 

151 Intervening Petition of Southern Wholesale Grocers Associa¬ 

tion and Others. 

Filed September 10,1921. 

♦ * * * * * * 

To the Honorable the Judges of said Court: 

Come now your interveners, Southern Wholesale Grocers Associa¬ 
tion, Henry G. Sears Company, John Hoffman & Sons Company, 
Mason Ehrman & Company, J. M. Radford Grocery Company, South¬ 
ern Distributing Company, Hall Grocery Company, Albert Mackie & 
Company. Ltd., The Hicks Company, W. D. Cleveland & Sons, 
Rappides Grocery Company, Oliver Finnie Grocery Company, com¬ 
plaining of the defendants named in the decree in the above-styled 
cause, hereinafter called defendants, and represent and show unto 
vour Honor: 

1. Southern Wholesale Grocers Association is a corporation duly 
and legally incorporated and existing under the laws of the state of 
Tennessee, with an office and place of business from which it trans¬ 
acts its business in Jacksonville, in the State of Florida. 

2. Intervener Henry G. Sears Company is a corporation incor¬ 
porated under the laws of the State of Massachusetts, doing business 
in Holvoke, in said State. 

3. Intervener John Hoffman & Sons Company, is a corporation 
incorporated under the laws of the State of Wisconsin and doing busi¬ 
ness at Milwaukee, in said State. 

4. Intervener, Mason Ehrman & Company, is a corporation in¬ 
corporated under the laws of the State of Oregon, doing business at 

Portland, in said State. » 

152 5. Intervener J. M. Radford Grocery Company is a cor¬ 
poration incorporated under the laws of the State of Texas, 

doing business at Aberdeen, in said State. 

6. Intervener Southern Distributing Company is a corporation 
incorporated under the laws of the State, of Virginia, doing business 
at Norfolk, in said State. 

7. Intervener Hall Grocery Company is a corporation incorporated 
under the laws of the State of Arkansas, doing business at Pine Bluff, 
in said State. 

8. Interveners The Albert Mackie & Company, Ltd., and the Hicks 
Company, corporations incorporated under the laws of the State of 
Louisiana, doing business respectively at New Orleans and Shreve¬ 
port, in said State. 
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9. Intervener W. D. Cleveland & Sons, is a corporation incor- 

g »rated under the laws of the State of Texas, doing business at 
ouston, in said State. 

10. Intervener Rappides Grocery Company is a corporation in¬ 
corporated under the laws of the State of Louisiana, doing business 


at Alexandria, in said State. 

11. Intervener Oliver Finnie Company is a corporation incor¬ 
porated under the laws of the State of Tennessee, doing business at 
Memphis, in said State. 

12. Southern Wholesale Grocers Association is an association with¬ 


out capital stock, not engaged in business but composed of whole¬ 
sale grocers located in different parts of the United States, its members 
being corporations, partnerships and individuals engaged in 
153 buying and selling the food products in wholesale quantities 
described in the decree entered in this cause on the 27th 


day of February, 1920. The other interveners herein are business 
associations, partnerships and firms as stated, engaged in business for 
profit, and dealing in and handling food commodities at wholesale 
in interstate commerce, and are engaged in handling and dealing 
in the commodities described in the decree entered in this case on the 


27th day of February, 1920, and this intervention is filed on behalf 
of the interveners herein and all other persons in like situation and 
with a like relationship to the matters involved in said decree. 

13. Heretofore, in July or August, 1919, intervener Southern 
Wholesale Grocers Association, for itself and in behalf of its mem¬ 


bers, filed its complaint before the Interstate Commerce Commission, 
against the then Director General of Railroads and all the Railroads 
of the United States, wherein it was claimed that certain practices, 
rates and classifications of the defendant railroads in interstate trans¬ 


portation were prejudicial and preferential to Armour & Company, 
Wilson & Company. Morris & Company and the controlled corpora¬ 
tions of said Company, defendants herein, and violative of the Acts to 
regulate commerce, and wherein it was prayed that such perferences 
and advantages should be inquired into, condemned and prohibited. 
Said complaint was docketed before the Interstate Commerce Com¬ 
mission under the title of Docket No. 10745 (Sub-No. 1) and a copy 
of said complaint will be exhibited to the Court on the hearing hereof. 

14. Subsequent to the filing of said complaint of the South- 
154 era Wholesale Grocers’ Association before the Interstate Com¬ 


merce Commission, hearings were had and testimony taken, 
but before all the testimony had been taken, to wit, on or about the 
9th day of November, 1919, it being brought to the attention of the 
complainants and of the various packers who had intervened in said 
complaint, many of whom are defendants in this case, that the Attor¬ 
ney General of the United States was demanding an entry of a decree 
such as was subsequently entered in this cause on the 27th day of Feb¬ 
ruary, 1920, it was suggested that the complaint before the Interstate 
Commerce Commission should not be further prosecuted until after 
the entry of said decree. 

15. Intervener Southern Wholesale Grocers’ Association, other 
interveners herein, and the membership of the Southern Wholesale 
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Grocers’ Association throughout the United States, made suggestions 
as to the form that decree should take in this case, through their 
counsel, and when the decree was finally entered said Association, the 
other interveners herein, and the members of said Association, be¬ 
lieving that said decree, if obeyed and maintained, would compel 
the defendants to said decree to limit their business methods to fair 
practices in interstate commerce and would permit interveners and 
the other members of the Southern Wholesale Grocers’ Association 
to compete in the handling and dealing in food commodities, did not 
further prosecute their complaint before the Interstate Commerce 
Commission. 

16. The Southern Wholesale Grocers’ Association, however, hav¬ 
ing first moved to suspend the proceedings before the Inter- 

155 state Commerce Commission, which motion was overruled, 
did not dismiss its complaint because it was of the opinion 

that to do so might weaken the petition of the National Wholesale 
Grocers’ Association which had filed a similar complaint against the 
railroads and which complaint was left pending. 

17. Subsequently, to wit, on the 22nd day of June, 1921, the In¬ 
terstate Commerce Commission decided the complaint of the Na¬ 
tional Wholesale Grocers Association, which was Docket No. 10745, 
and in reaching its decision therein considered as a part of the record 
in said complaint the decree of February 27, 1920, entered in this 
Court and recited the claims of the defendants herein who were also 
interveners in said complaint before said Commission, and among 
recitations called attention to the fact that defendants herein, Swift 
& Company, Armour & Company, Morris & Company, Wilson & 
Company, and Cudahy Packing Company, asserted “that the entry 
of the decree eliminated the competition to which the grocers ob¬ 
ject and will bring about a result more favorable to the complainants 
than any obtainable by an order in this proceeding.” 

18. Interveners believe and so allege that the decree of February 
27, 1920, did in a large part remove, as contended by the packers 
aforesaid, the advantages and preferences theretofore enjoyed by said 
packers and complained against in said complaint, and interveners 
further allege that said packers, defendants in said decree and in¬ 
terveners in said complaint, have received the benefit of said decree 

in the result shown by the opinion of the Interstate Com- 

156 merce Commission, which opinion this Court judicially 
knows and which will be exhibited to the Court on the hear¬ 
ing hereof. 

19. Interveners further show that if the decree in this cause en¬ 
tered on the 27th day of February, 1920, be modified as prayed, that 
such modification will effectually destroy the value of said decree, 
will reinstate the defendants thereto in the unlawful privileges and 
preferences complained against in said complaints of the National 
Wholesale Grocers Association and Southern Wholesale Grocers’ As¬ 
sociation and that it would be inequitable and unjust and unfair to 
permit the defendants, after having obtained the advantages of said 
decree, now to be released from the inhibitory provisions thereof. 
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20. Interveners further show that the defendants to said decree, 
by virtue of their inter-relation, their possession of private cars and 
by reason of the preferences enjoyed in transportation as a result 
thereof, possess a partial monopoly and if the decree be modified as 
prayed the distribution of many important food products will be left 
practically in the hands of a few large packers who will be enabled, 
because of their special advantages to monopolize such business and 
fix at will the prices of and restrain trade in interstate commerce in 
said food products. 

21. Interveners further show that the defendants to said decree 
have a legitimate field for their operation in business of packing and 
distributing meat and meat products as to which business said decree 
does not limit them nor do interveners pray that there should be any 
interference therewith. 

Wherefore, premises considered, interveners pray that any 
157 motion to modify said decree of February 27, 1920, be de¬ 
nied, but in the alternative, should the court deem it proper 
to consider said motion, that there be no action thereon until testi¬ 
mony has been taken and a full hearing had, and interveners pray 
for such other and further relief as they may show themselves en¬ 
titled to upon the further hearing of this cause. 

SOUTHERN WHOLESALE GROCERS ASSO¬ 
CIATION, 

HENRY SEARS COiMPANY, 

MASON EHRMAN & COMPANY, 

JOHN HOFFMAN & SONS COMPANY, 

J. M. RADFORD GROCERY COMPANY. 
SOUTHERN DISTRIBUTING COMPANY, 
OLIVER FINNIE GROCERY COMPANY, 

HALL GROCERY COMPANY, 

ALBERT MACKIE & COMPANY, LTD., 

THE HICKS COMPANY, 

W. D. CLEVELAND & SONS, 

RAPPIDES GROCERY COMPANY, 

Interveners, 

By EDGAR WATKINS, 

Attorney. 


HOKE SMITH, 

Washington, D. C., and 
EDGAR WATKINS, 

Atlanta, Ga., 

Attorneys for Interveners. 

District of Columbia : 

Joseph H. McLaurin, being duly sworn, deposes and says that he 
is President of Southern Wholesale Grocers Association, one of the 
above-named interveners, and that he has read the foregoing pe¬ 
tition to intervene and knows the contents thereof, that the same is 
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true to his own knowledge, except as to matters therein stated on 
information and belief, and as to those matters he believes it to be 
true. 

JOSEPH H. McLAURIN. 

Sworn to before me this 9th day of September, 1921. 

[seal.] JOHN P. CAGE, 

Notary Public. 

158 Petition to Intervene. 

Filed September 19, 1921. 

♦ * * * * * * 

To the Honorable Judges of the Supreme Court of the District of 

Columbia: 

The petition of the National Wholesale Grocers Association of the 
United States, by Breed, Abbott & Morgan and Harry W. Van Dyke, 
its attorneys, respectfully shows: 

1. Your petitioner, National Wholesale Grocers Association of 
the United States, is a voluntary and unincorporated association, hav¬ 
ing its principal place of business in New York City in the State of 
New York, composed of upwards of fourteen hundred individuals, 
partnerships ana corporations engaged in the wholesale grocery 
business throughout the United States, and makes this petition for 
leave to intervene in the above entitled case. 

2. This proceeding was commenced by the United States of 
America against the defendants for the purposes, among others, of 
enjoining defendants from continuing any contract, combination or 
conspiracy in restraint of trade or commerce in the purchase of live 
stock or other products handled by them and of restraining defend¬ 
ants from monopolizing or attempting to monopolize trade or com¬ 
merce in such products; and of requiring defendants to divest them¬ 
selves from dealing in food substitutes or unrelated commodities as 
specifically defined in the petition, which unrelated commodities in¬ 
cluded a general line of grocery products such as are usually dealt in 

by wholesale grocers in the United States. 

159 3. Thereafter, on February 27, 1920, a decree was entered 
in this court on the written consent of all the defendants 

wherein and whereby, among other things, said defendants were 
perpetually enjoined and restrained from manufacturing, jobbing, 
selling, transporting, distributing or otherwise dealing in such food 
substitutes or unrelated products consisting of general line of grocery 
products. Such food substitutes and unrelated products are gener¬ 
ally dealt in by all wholesale grocers and in particular by the mem¬ 
bers of your petitioner's association. 

4. Prior to the date of said decree and prior to the institution of 
said proceeding, various investigations were made by Congressional 
Committees, by the Federal Trade Commission and the Department 


140 CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. BT AL. 

of Justice, all of which showed or tended to show, in accordance 
with the findings of such investigating bodies, that said defendants 
in this action were guilty of violations of the Act of July 1890, 
known as the “Sherman Act” and the Act of September 26, 1914, 
known as the “Federal Trade Commission Act”, and that such ac¬ 
tions created or tended to create a monopoly in the sale of food pro¬ 
ducts. 

5. Prior to the entry of said decree your petitioner, although not 
a party to said decree, took part in conferences with the representa¬ 
tives of the Department of Justice leading up to the entry thereof, in¬ 
asmuch as the actions of defendants injuriously affected the business 
of the members of your petitioner’s organization and the restraints 
in the decree were in part for the purpose of terminating and did 
tend to terminate said injurious acts and the differences and con¬ 
troversies between the defendants and the members of your 

160 Association were to a large extent adjusted by reason of the 
entrv of said Decree. 

V _ 

6. On or about July 1, 1919 and prior to the entry of said Decree, 
your petitioner instituted a certain proceeding before the Interstate 
Commerce Commission against the Director General of Railroads 
and the principal railway carriers in the United States, being known 
as Docket No. 10745 on the Docket of the Interstate Commerce Com¬ 
mission, in which proceeding your petitioner alleged that the de¬ 
fendants herein were receiving certain unjust, unreasonable and 
preferential rates and privileges in violation of the # Acts to regulate 
interstate commerce. Thereafter the principal defendants herein in¬ 
tervened in said proceeding and having consented to the Decree 
entered by said court, offered said decree in evidence in support of a 
defense urged by them that having abandoned the grocery businesses 
in which they had heretofore embarked they would no longer be in 
competition with the members of your petitioner’s Association. In 
the opinion of the Interstate Commerce Commission dated June 
22, 1921 and reported in Volume 62. p. 375 of the opinions of said 
Commission in denying certain of the relief sought by your peti¬ 
tioner, said Commission emphasizes the entry of the decree in this 
case as granting your petitioner to a large extent the relief sought. 

7. Your petitioner respectfully represents to this court that to 
modify or in any way lessen the restraints contained in said Decree 
entered in this case would result in defendants obtaining a substantial 
control of the business of dealing in food products in the United 

States and would tend to a monopolization by the defendants 

161 of such business. Your petitioner believes that such result 
would be inimical and injurious to the welfare of the public 

and that in particular the members of your petitioner’s Association, 
apart from such public interests have a direct and special interest 
and that such modification would tend to the destruction of your pe¬ 
titioner’s business. 

Wherefore, your petitioner prays that an order may be granted 
permitting your petitioner to intervene in this proceeding without 
prejudice to the proceedings heretofore had therein and that your pe- 
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titioner be notified of all further proceedings herein and have such 
other and further relief as may be just in the premises. 

NATIONAL WHOLESALE GROCERS ASSO- 
CITION OF THE UNITED STATES, 

By BREED, ABBOT & MORGAN, 

32 Liberty Street, Borough of 
Manhattan, New York Citv; 
HARRY W. VAN DYKE, 

Woodward Building, Washington, D. C., 

Attorneys for Petitioner. 

United States of America, 

State of New York, 

County of New York, ss: 

Before me, an officer duly authorized to administer oaths, person¬ 
ally appeared Sylvan L. Stix who being duly sworn, deposes and says 
that he is treasurer of the National Wholesale Grocers Association 
of the United States the above named petitioner; that he has read the 
foregoing petition to intervene and knows the contents 

162 thereof; that the same is true to his own knowledge, except as 
to the matters therein stated to be alleged upon information 

and belief, and as to those matters he believes it to be true, and that 
he is duly authorized to make this petition in behalf of said peti¬ 
tioner. 

SYLVAN L. STIX. 

Sworn to and subscribed before me this 17 day of September, 1921. 
[seal .f] HARRY E. COX, 

Notary Public, Nassau County. 

Certificate Filed in New York Co. Clerk’s No. 551. Register’s 
No. 3432. Kings Co. Clerk’s No. 55. Register’s No. 3220. Bronx 
Co. Clerk’s No. 37. Register’s No. 76. 

Commission Expires March 30, 1923. 

No. 72015. Series B. 

State of New York, 

County of New York, ss: 

I, William F. Schneider, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, do hereby 
certify, That said Court is a Court of Record, having by law a seal; 
that Harry E. Cox, whose name is subscribed to the annexed certifi- 
icate or proof of acknowledgment of the annexed instrument was at 
the time of taking the same a Notary Public acting in and for said 
county, duly commissioned and sworn, and qualified to act as such; 
that he has filed in the Clerk’s Office of the County of New York a 
certified copy of his appointment and qualification as Notary Public 
for the County of Nassau with his autograph signature; that 

163 as such Notary Public, he was duly authorized by the lawB 
of the State of New York to protest notes; to take and certify 
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depositions; to administer oaths and affirmations; to take affidavits 
and certify the acknowledgment and proof of deeds and other written 
instruments for lands, tenements and hereditaments, to be read in 
evidence or recorded in this state; and further, that I arp well ac¬ 
quainted with the handwriting of such Notary Public and verily be- , 
lieve that his signature to such proof or acknowledgment is genuine. 

In testimony whereof, I have hereunto set my hand and affixed the 
seal of said Court at the City of New York, in the County of New 
York, this 17 dav of Sept., 1921. 

[seal.] ^ WM. F. SCHNEIDER, 

Clerk. 

164 Motion to Set Aside Order Granting Leave to Intervene, &c. 

Filed September 24, 1921. 

♦ * * * * * * 

Comes now the petitioner, the United States of America, in the 
above-entitled cause and moves the Court to set aside and vacate the 
order heretofore entered, without notice and without prejudice, by 
this Honorable Court on the tenth day of September, 1921, in this 
cause, ordering that the Southern Wholesale Grocers Association, 
Henry G. Sears Company, Mason Ehrman & Company, John Hoff¬ 
man & Sons Company, J. M. Radford Grocery Company, Southern 
Distributing Company, Oliver Finnie Grocers Company, Hall Gro¬ 
cery Company, Albert Mackie & Company, The Hicks Company, 
W. D. Cleveland & Sons, and Rapides Grocery Company have leave 
to intervene and become parties herein. 

PEYTON GORDON, 

United States Attorney; 
HERMAN J. GALLOWAY, 

Special Assistant to the Attorney General, 
Attorneys for the United States of America. 

165 Amended Petition of Southern Wholesale Grocers' 

Association. 

Filed October 13, 1921. 

♦ * * * * * * 

To the Honorable the Judges of said Court: 

Come now the Southern Wholesale Grocers’ Association, Henry 
G. Sears Company, John Hoffman and Sons Company, Mason Ehr¬ 
man & Company, J. M. Radford Grocery Company, Southern Dis¬ 
tributing Company. Hall Grocery Company, Albert Mackie & Co. 
Ltd., The Hicks Co., W. D. Cleveland & Sons, Rapides Grocery 
Company, and the Oliver Finnie Grocery Co., and by leave of the 
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Court, amend their intervention filed herein on September 10, 1921, 
and for amendment and paragraphs of said intervention as follows: 

21 . 

Interveners other than the Southern Wholesale Grocers’ Associ¬ 
ation are engaged, as aforesaid, in selling grocery items, among 
which items they are engaged in selling those things prescribed in 
paragraphs 4 and 5 of the decree entered herein on the 27th day of 
Februarv, 1920. Southern Wholesale Grocers’ Association is com- 
posed of members, as aforesaid, whose members are likewise engaged 
in buying and selling said commodities. Interveners other than 
Southern Wholesale Grocers’ Association and the members of the 
Southern Wholesale Grocers’ Association buy said commodities and 
have them shipped in interstate commerce, and each of the businesses 
of said interveners and said members is in selling said commodities 
for shipment among the States of the United States. Said inter¬ 
veners and the members of said Association, as well as the 

166 defendants herein, are engaged in interstate commerce and 
these interveners and the members of the Southern Whole¬ 
sale Grocers’ Association here now make as their own the allegations 
of the original petition filed by the United States herein and in¬ 
terveners say that the violations alleged in the original petition 
herein of the anti-trust laws of the United States are such violations 
as would cause loss and damage to the interveners other than the 
Southern Wholesale Grocers’ Association, and would cause loss and 
damage to the members of the Southern Wholesale Grocers’ Asso¬ 
ciation, and interveners, composed of corporations and an asso¬ 
ciation, are under Section 16 of the Clayton Act, entitled to sue for 
the injury and damage threatened against them by the acts alleged 
against the defendants in the original petition herein. 

22 . 

Interveners further show that the petition filed by the United 
States in this cause alleges violations of the anti-trust laws, and in¬ 
terveners are informed and believe, and believing so allege, that prior 
to the granting of the injunction in this cause on the 27th day of 
February, 1920, defendants jointly and in co-operation were selling 
the commodities described in paragraphs 4 and 5 of said decree 
heretofore entered in this cause, in interstate commerce, and in the 
manner and method of conducting said business, as alleged in the 
original petition herein, were guilty of violations of the anti-trust 
laws of the United States, which violations threatened loss and 
damage to interveners and to the members of the Southern Whole¬ 
sale Grocers’ Association. Interveners here make part of this 

167 intervention the allegations of the original petition filed 
herein and say that if the injunction heretofore granted 

in this cause should be modified so as to permit defendants to re¬ 
turn to the status existing prior to the injunction of February 27, 
1920, defendants would continue their violations of the anti-trust 
laws to the injury and damage of interveners. 
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23. 

0 

Interveners further show that under Section 16, of the Clayton 
Act, which said Act is one of the anti-trust acts of the United States, 
they had the right and each of them had the right at the time the 
United States filed its petition herein to ask and receive injunctive 
relief. If the filing of this action gives this court exclusive juris¬ 
diction of all questions arising out of the violations of the anti¬ 
trust laws alleged in the petition herein, interveners could not now 
file an independent suit. If the right remains to file an independent 
suit, then to file such suit in behalf of interveners and others sim¬ 
ilarly situated would involve a multiplicity of suits. Whatever the 
rights of interveners and other wholesale grocers they have a direct 
interest in this litigation and in the subject matter of this action, 
one special to themselves, differing from that of the general public, 
and under the laws and the principles of equity, and under the 
equity rules binding on this court, interveners are proper parties 
to this proceeding. Only in this cause and court where jurisdiction 
has been obtained of the subject matter and of the defendants 

168 can there be full and adequate relief to interveners and others 
with like interest. 

24. 

Interveners have been informed, and believe, and believing so 
allege, that the Department of Justice, representing the United 
States herein, has in contemplation a modification of the decree of 
February 27, 1920. Interveners are further informed, and believe, 
and so allege, that said Department of Justice has prepared a motion 
to modify said decree, which motion it has served upon the de¬ 
fendants herein, and that the defendants have either agreed to 
the motion or agreed not to oppose the motion. Interveners are 
unable fully to set out said motion because upon application to Mr. 
H. J. Galloway, Special Assistant to the Attorney General, for op¬ 
portunity to see said motion, they were denied such opportunity; 
but interveners on information and belief allege that the purpose 
of said motion is for such a modification of said decree as would 
greatly damage and injure these interveners, and would substan¬ 
tially vacate said decree in so far as it prevents the defendant from 
engaging in the sale of commodities unrelated to the principal busi¬ 
ness of defendant, in which commodities interveners, except the 
Southern Wholesale Grocers’ Association, are engaged in selling. 
Interveners further show on information and belief that it is pro¬ 
posed especially to strike from said decree all of paragraph 

169 four thereof, and the parts of other paragraphs having a 
purpose similar to that of paragraph four. The Department 

heretofore, on the 9th day of September, 1921, permitted counsel for 
interveners to state generally the objections of interveners to a modi¬ 
fication of said decree, and interveners are now informed, and be¬ 
ing informed believe, and allege, that said Department proposed to 
permit them a hearing before the Honorable Herbert J. Galloway, 
a Special Assistant to the Attorney General, and the Solicitors, re- 
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spectfully of the Departments of Agriculture and of Commerce and 
Labor. Interveners are advised, and being so advised, allege that 
the said board before which it is proposed to grant interveners a 
hearing, is a non-judicial board, with no power, authority or juris¬ 
diction to hear or decide the rights of these interveners; that said 
board could not subpoena or swear witnesses, and that only in this 
court and cause can the facts necessary to a proper determination of 
the issues herein be adduced, and interveners here and now offer at 
such time and place as the court may set, to produce witnesses who 
will testify to the facts, material and necessary, for the court to 
know before determining what modification, if any, should be per¬ 
mitted of said decree. The proposal of the Department of Justice 
to grant thei form of a hearing as aforesaid to interveners, and to 
determine for itself by an agreement with the defendant what modi¬ 
fication shall be made in said decree, denies interveners that due 
process of law and that hearing which they are entitled to have, 
and which they can not obtain except before this Court and in this 
cause. 


170 Wherefore, interveners pray as in their original inter¬ 
vention, and that this their amended intervention be allowed 
and filed, and that they may have notice and opportunity to be heard 
on any and all motions hereafter filed with the right to answer such 
motions or demur thereto as they may be advised. 


SOUTHERN WHOLESALE GROCERS’ 
ASSOCIATION, 

HENRY G. SEARS COMPANY, 

JOHN HOFFMAN & SONS COMPANY, 
MASON EHRMAN & COMPANY, 

J. M. RADFORD GROCERY COMPANY, 
SOUTHERN DISTRIBUTING COMPANY, 
ALBERT MACKIE & COMPANY, Ltd., 

THE HICKS COMPANY, 

W. D. CLEVELAND & SONS, 

RAPIDES GROCERY COMPANY J 
OLIVER FINNIE GROCERY COMPANY, 

Interveners, 

By EDGAR WATKINS, 

Attorney. 


HOKE SMITH L 
EDGAR WATKINS, 

Attorneys for Interveners. 


District of Columbia : 

Joseph H. McLaurin, being duly sworn, deposes and says that he 
is President of the Southern Wholesale Grocers’ Association, one of 
the above named interveners; that he has read the foregoing amend¬ 
ment to the intervention and knows the contents thereof; that the 
same is true to his own knowledge, except as to matters therein stated 

10—4071a 
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on information and belief, and as to those matters he believes it to 
be true. 

JOSEPH H. McLAURIN. 

171 Sworn to before me. this 29th dav of September 1921. 

MORGAN H. BEACH, 

Clerk 

By F. E. CUNNINGHAM, 

Astft Clerk. 

It is ordered that the above and foregoing amendment to the inter¬ 
vention filed by Southern Wholesale Grocers’ Association et al., on 
the 10th day of September, be and the same is allowed without pre¬ 
judice to the pending motion. 

WENDELL P. STAFFORD, 

Judge . 

172 Memorandum of Decision on Motion to Strike Out, &c. 

Filed November 1, 1921. 

****** * 

Without deciding that petitioners have an undeniable legal right 
to intervene, it is considered that upon the facts alleged in their pe¬ 
tition it is fair and just that they should be allowed to intervene, not 
to take control of the plaintiff’s side of the proceedings, but for the 
limited purpose stated in their petition, namely, to be heard in 
opposition to any modification of the decree that would deprive them 
of the protection now secured by it, for the following reasons, when 
taken together : 

1. The decree was, in part, at least, the fruit of their own efforts; 

2. They abandoned the pursuit of other remedies in reliance upon 
this decree; 

3. The protection afforded them by this decree might have been 
secured in a proceeding in their own name and behalf; 

4. The change suggested would leave them in an embarrassed 
position in now seeking to secure the same protection; 

5. The decree ought not to be modified unless the Court is con¬ 
vinced that the public interest requires it; and the petitioners fairly 
represent a large and well defined portion of the public whose position 
will enable them, and whose interest will prompt them, to present to 
the Court facts or reasons which, among others, the Court ought to 
hear and consider before allowing the decree to be changed. 

This decision must not be understood as opening the door to all 
would be interveners who may consider themselves interested in the 
decree or any change therein, but as strictly limited to the facts 
alleged in this petition, which are in law admitted by the motion to 
strike out. 

WENDELL P. STAFFORD, 

Justice. 






CALIF. COOPERATIVE CANNERIES VS. V. S. OF A. ET AL. 


147 


173 Order Overruling Motion to Strike Out. 

Filed November 5, 1921. 

******* 

The motion of the plaintiff to strike out the intervening petition 
of the Southern Wholesale Grocers Association et al. is overruled for 
the reasons stated in the filed memorandum of decision. 

WENDELL P. STAFFORD, 

Justice. 

Order Allowing Intervening Petition to be Filed. 

Filed November 5, 1921. 

* * * * * * * 

The petition of the National Wholesale Grocers Association of the 
United States for leave to intervene herein is granted for the same 
purpose and to the same extent as the Court has already allowed the 
intervention of the Southern Wholesale Grocers Association, namely, 
to be heard in opposition to any proposed change in the consent de¬ 
cree which would deprive the interveners of the protection now 
secured by said decree. 

WENDELL P. STAFFORD, 

Justice. 

Petition in Intervention. 

Filed November 8, 1921. 

******* 

To the Honorable Judges of the Supreme Court of the District of 

Columbia: 

Your intervener National Wholesale Grocers Association of 

174 the United States, Dy Breed, Abbott & Morgan and Harry W. 

Van Dyke, its attorneys, respectfully shows: 

I. Your petitioner, National Wholesale Grocers Association of the 
United States, is a voluntary and unincorporated association having 
its principal place of business in New York City, State of New York, 
composed of upwards of 1,400 individuals, partnerships and corpo¬ 
rations engaged in the wholesale grocery business throughout the 
United States. 

II. Your intervener represents that the decree entered herein on 
February 27, 1920 was entered for the purpose of restraining and 
terminating certain contracts, combinations and conspiracies in 
restraint of trade or commerce on the part of defendants in the sale 
of food products and for the purpose of terminating certain 
monopolizations in such sale of food products on the part of defend¬ 
ants. Such decree prohibited defendants from dealing in certain lines 
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of grocery products and thereby, in large part, terminated certain 
advantages and preferences enjoyed bv the defendants in competition 
with the members of your intervener’s association in the sale of food 
products. In order to terminate such preferences your intervener 
had previously instituted a proceeding before the Interstate Com¬ 
merce Commission against the Director General of Railways and 
principal railway carriers known as docket No. 10745 on the docket 
of the Interstate Commerce Commission and in determining such 
proceedings, said Interstate Commerce Commission, in its opinion 
which is reported in Volume 62, page 375 of the opinions of said 
Commission, denied certain of the relief sought by your intervener on 
the ground that the entry of the consent decree herein had 

175 largely eliminated the competition existing between members 
of your intervener’s Association and the defendants herein. 

III. Your intervener represents that to modify or any way lessen 
the restraints contained in said consent decree of February 27, 1920 
would result in defendants obtaining a large degree of control of the 
business of dealing in food products in the United States and would 
tend to result in a monopolization of such business by the defendants. 
Your intervener believes that such result would be inimical and in¬ 
jurious to the welfare of the public and that your intervener and 
the members of your interveners Association have a special and 
direct interest and that such modification would tend to the de¬ 
struction of their respective businesses. 

Wherefore your intervener prays that any motion to modify said 
decree of February 27, 1920 be denied or in the alternative should 
this Court consider any motion to modify said decree that no action 
be had except on notice to vour intervener and after a full hearing. 

feREED, ABBOTT & MORGAN, 

No. 32 Liberty Street, New York City. 
HARRY W. VAN DYKE, 

Woodward Building, Washington, D. C. 

United States of America, 

State of New York, 

County of New York, ss: 

Sylvan L. Stix, being duly sworn, deposes and says, that he is the 
Treasurer of National Wholesale Grocers Association of the United 
States, the above named intervener; that he has read the fore- 

176 going intervention and knows the contents thereof; that the 
same is true to his own knowledge except as to the matters 

therein stated to be alleged upon information and belief and that as 
to these matters he believes it to be true. 

That he is duly authorized to verify this intervention on behalf of 
said intervener. 

SYLVAN L. STIX. 

Sworn to before me this 17 day of September, 1921. 

[seal.] HARRY E. COX, 

Notary Public, Nassau County. 
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Certificate filed in New York Co. Clerk’s No. 551. Register’s No. 
3423. Kings Co. Clerk’s No. 55. Register’s No. 3220. Bronx Co. 
Clerk’s No. 37. Register’s No. 76. 

Commission Expires March 30, 1923. 

No. 72014, Series B. 


State of New York, 

County of New York, 88: 

I, William F. Schneider, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, do hereby 
certify, That said Court is a Court of Record, having by law a seal; 
that Harry E. Cox, whose name is subscribed to the annexed certifi¬ 
cate or proof of acknowledgment of the annexed instrument was at 
the time of taking the same a notary public acting in and for said 
county, duly commissioned and sworn, and qualified to act as such; 
that he has filed in the Clerk’s Office of the County of New York a 
certified copy of his appointment and qualification as Notary 
177 Public for the County of Nassau with his autograph signature; 

that as such Notary Public, he was duly authorized by the 
laws of the State of New York to protest notes; to take and certify 
depositions; to administer oaths and affirmations; to take affidavits 
and certify the acknowledgment and proof of deeds and other written 
instruments for lands, tenements and hereditaments, to be read in 
evidence or recorded in this state; and further, that I am well ac¬ 
quainted with the handwriting of such Notary Public and verily be¬ 
lieve that his signature to such proof or acknowledgment is genuine. 

In testimony whereof, I have hereunto set my hand and affixed the 
seal of said Court at the City of New York, in the County of New 
York, this 17 day of Sept. 1921. 

[seal.] WM. F. SCHNEIDER, 

Clerk. 


Memorandum. —Motion of California Cooperative Canneries for 
leave to intervene, notice of hearing, and acknowledgment of service 
of said motion and notice signed by the attorneys of record for all of 
the parties to said cause, filed. 

178 Intervening Petition of California Cooperative Canneries. 


Filed April 19, 1922. 


The petition of the California Cooperative Canneries respectfully 
shows as follows: 


Paragraph I. 


Your petitioner, California Cooperative Canneries, is a cor¬ 
poration organized under the laws of the State of California, having 
its principal office and officers and agents in the City of San Fran¬ 
cisco, in the said State of California, and carrying on its business in 
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the said State of California and elsewhere, throughout the United 
States of America, and in foreign countries. Your petitioner is a 
fruit growers’ cooperative canning organization, and its canneries are 
owned and operated by its members. Its canneries are located in 
the Counties of Tulare, Stanislaus, and Santa Clara, in the said State 
of California. The fruit is delivered to the canneries by the groov¬ 
ers, and after the expenses of canning are paid, the money received 
from the sales of the finished product is paid to the growers, except 
that a small percentage of the receipts is held as a reserve fund, and 
shares of stock of the corporation are issued to the growers to cover 
the amount retained. The volume of your petitioner’s business is 
approximately $4,000,000 per annum, and its membership is very 
large. Your petitioner was originally incorporated in the 
179 said State of California under the name of the Producers 
Warehouse Company, but its name was duly changed to its 
present name of the California Cooperative Canneries, in accordance 
with the statutes of the said State of California in such case made 
and provided. Your petitioner is engaged in intra-state and inter¬ 
state and international trade and commerce. A vital requisite to the 
proper conduct of your petitioner’s said business is an efficient, expe¬ 
ditious, and economical system of distribution of its products in the 
said State of California and in the other states and the territories of 
the Union and in foreign countries, in order to prevent an excessive 
spread of price between the producer and the consumer, and to in¬ 
sure the marketing of its said products. 

Paragraph II. 

Heretofore, to wit, May 9, 1919, your petitioner, under its former 
name of Producers Warehouse Company, entered into a certain writ¬ 
ten contract with the defendant Armour & Company, a corporation 
organized and existing under and in virtue of the laws of the State 
of New Jersey, with its principal office in the City of Chicago, in the 
State of Illinois, which contract provided, among other things, that 
it should be and remain in full force and effect from the date 
thereof until January 1, 1929, and which contract was and is in the 
words and figures following: 

This agreement, made and entered into this 9th day of May, 1919, 
by and between the Producers’ Warehouse Company, a Corporation 
of the State of California, with principal office in San Francisco, 
California, first party, and Armour & Company, a corporation, organ¬ 
ized and existing under and by virtue of the laws of the State of New 
Jersey, with principal office in the City of Chicago, Illinois, second 
party, witnesseth: 

1. First party hereby agrees to sell and deliver to second party, and 
second party agrees to purchase and receive from first party, all the 
California canned fruits required by the business of second party and 
Armour and Company, a corporation of the State of Illinois, during 
the life of this contract, except that purchased by second party from 
the California Growers Association under its contract with that Asso¬ 
ciation, dated May 7, 1919, limited by the capacity of the factories 
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operated by first party. Not later than January 1st, of each year, 
second party shall furnish to first party a list showing the quantity of 
the various canned fruits which will be required by the business of 
said companies from the pack of the current calendar year, which 
list, in addition to the quantity, shall show the size of the con¬ 
tainer, the brand, grade and variety. All containers shall be fur¬ 
nished by first party. 

2. Said goods shall be shipped by first party from time to time 
and to points designated by second party, as ordered, in carload lots, 

delivered f. o. b. cars at points in California, taking rates 
180 not higher than the rates from intermediate rate points in 
California. Goods to be shipped locally to points in Cali¬ 
fornia shall be delivered f. o. b. cars at factories, it being understood, 
however, that whenever possible such goods shall be furnished from 
those factories located nearest to the point of destination. 

3. The price to be paid by second party for said goods delivered 
as aforesaid during any year shall be the prices used by the Cali¬ 
fornia Packing Corporation in confirming its sales to the trade 
generally, provided, however, that first party shall not be required 
to sell any particular grade of goods to second party at prices which, 
less the discounts mentioned below in this paragraph and paragraph 
four hereof, are less than the fair value of the fruit plus its actual cost 
of manufacture, and in case the parties are unable to agree upon a 
price to be paid for such grades, second party shall not be required 
to accept the same. Said prices shall be subject to a discount of 
five per cent (5 %) plus a further discount for cash of one and one- 
half per cent (1M>%). 

Subject to the provision aforesaid, it is the understanding that 
the first party shall meet the competition of the California Pack¬ 
ing Corporation with respect to prices and should the California 
Packing Corporation during any year in good faith reduce its prices 
to the trade generally for that year, and make such prices retroactive, 
or should first party make prices to others lower than those of the 
California Packing Corporation, it is agreed that second party shall 
have the benefit of such reduced prices, which ever are the lower, 
with respect to all goods unshipped and also all goods which second 
party has on hand unsold at any of its places of business. Such 
reduced prices—either those of the California Packing Corporation, 
or those of first party, whichever are the lower—shall be the prices 
which second party shall pay first party for such goods less the dis¬ 
counts mentioned above. The prices for goods intended for ship¬ 
ment to foreign countries shall be the prices of the California Pack¬ 
ing Corporation for such goods, less the discounts herein specified, 
provided the net prices are not less than the fair value of the fruit 
plus the actual cost of manufacture. 

First party shall have the right after December 31st of each year 
of selling any goods which it has on hand and not taken by second 
party, at any price it may see fit, without affecting the prices paid 
bv second party for fruit therefore delivered to it, provided first 
partv first offers such goods to second party. 

Sight drafts are to be drawn by first party on second party at its 
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Chicago office covering shipments, payable in New York or San 
Francisco Exchange ten days from date of invoice. The drafts shall 
be accompanied by the original bill of lading and invoice, and copy 
of the bill of lading and copy of the invoice shall be sent to second 
party’s Branch House to which the particular shipment is destined. 

4. Any goods remaining unshipped and subject to the or- 
181 ders of second party on December 31st of each year, shall be 
billed on that date and drafts drawn against warehouse re¬ 
ceipts for the goods and second party agrees to pay said drafts within 
ten days from receipt of documents. Where goods remain in storage 
after December 31st of any year, the storage charges are to be the 
regular lawful rates, and the insurance is to be taken care of by sec¬ 
ond party. First party shall not be required to store any goods for 
second party for a period longer than four months after December 
31st of any year. 

A further discount of one-half of one per cent is to be allowed to 
cover claims for swells. No further allowance shall be made on this 
account, excepting in case of some product which may show defective 
processing at time of delivery, and be promptly reported for in¬ 
vestigation. If an adjustment cannot be agreed upon the goods shall 
be rejected by second party and accepted by first party and the price 
paid therefor plus freight charges, refunded to second party. 

5. Second party shall be at liberty to increase or decrease the 
quantity of products specified in the lists above referred to for each 
year to an amount not exceeding ten per cent (10%), provided no¬ 
tice thereof is given first party by June 1st of each year, and provided 
also that the change in quantity shall be in direct proportion on all 
of the varieties in said lists, excepting as may be hereafter agreed 
upon. 

0. The labels required for goods covered by this contract shall 
be supplied and affixed by first party. On or about January 1st of 
each year, first party shall order sufficient labels to cover second 
party’s requirements of canned fruits as shown in the lists above 
mentioned and such additional labels as second party may specify, 
at the lowest prices obtainable, subject to second party’s approval. 
All such labels shall be stored by first party at their expense in 
suitable storage and under warehouse receipts issued to second party, 
and shall be covered bv first partv with insurance in reliable in¬ 
surance companies payable to second party. Second party shall pay 
for all such labels as purchased, but first party shall repay second 
party therefor the actual cost thereof as they are used by first party 
in labeling the goods intended for second party under this contract, 
the amount thereof to be deducted by second party from the in¬ 
voices covering such goods. The freight and expense of handling 
the additional labels above specified shall be borne by second party. 

The designs for all labels shall be furnished by second party. 
First party shall furnish a supply of box plates for printing the heads 
of cases in one color in designs satisfactory to second party. 

7. Should any question arise as to the quality or condition of the 
products delivered under this contract, owing to any error or negli¬ 
gence on the part of the first party, the second party agrees to notify 
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first party promptly upon the examination of the products and a 
determination of their quality or condition, and first party 

182 shall be given full opportunity for the inspection of the goods, 
and second party shall not make any disposal of the same to 

the detriment of the first party. Disagreement as to any matter of 
fact arising out of this contract to be settled by arbitration. Buyer 
and seller each to select one arbitrator, who if unable to agree, shall 
jointly select a third. The decision and award of a majonty of said 
arbitrators shall be binding and complied with by all parties hereto. 
The party against whom decision is rendered shall pay arbitration 
fees and expenses incurred. If decision is rendered that seller has 
complied with contract, invoice, if unpaid, shall become due and 
payable at once. When decision is rendered against seller, arbitrators 
shall determine and fix the amount of allowance, which amount shall 
be deducted from the invoice, and the correct net amount paid im¬ 
mediately. If payment shall already have been made, the amount 
or allowance awarded shall be immediately refunded. 

8. It is agreed that all goods shipped under this contract are to be 
strictly up to the grades specified in the lists hereinbefore referred 
to. They are to be of first class quality for the grades sold, sound, 
wholesome and prepared and packed according to the highest stand¬ 
ards of the fruit canning industry. They are also guaranteed by 
first party to be not adulterated or misbranded within the meaning 
of the food laws of the United States, as well as the laws of any state, 
city or municipality, and that they are manufactured in accordance 
with the Federal Child Labor Act, it being understood, however, that 
first party is relieved from any responsibility for misbranding, in 
view of the fact that the labels are to be prepared in accordance with 
designs and specifications of second party, provided the contents of 
the containers shall, in all respects, conform to the labels so applied 
as to statements regarding the quality of the goods, weights, etc. In 
view of the changing character of State and Municipal regulations, 
it is understood, however, that where the requirements of the Fed¬ 
eral Food and Drug Acts have been met, any, variations or local 
peculiarities arising under the Municipal Food and Health regula¬ 
tions shall not relieve the buyer of contractual obligations, or be con¬ 
sidered a breach of warranty. Second party shall have the right to 
have its representatives present at any or all of first party’s canning 
factories for the purpose of inspecting the canning of fruits intended 
for second party under this contract. 

9. The first party shall advise the second party from time to time 
as to market and crop conditions and shall assist the second party in 
every reasonable way to further its sales. 

If either party hereto finds itself unable to perform any of the ob¬ 
ligations of this contract by reason of fires, strikes, or other causes 
beyond its control, the performance of the contract in such respect 
is to be suspended until a reasonable opportunity is afforded to re¬ 
move the cause of such suspension, and in case governmental 

183 action materially interferes with the performance of this con¬ 
tract by second party, then and in that case it shall have the 

right to cancel and terminate this agreement by giving sixty days’ 
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written notice to first party of its intention so to do, and shall not be 
held liable for any loss resulting therefrom. First party shall not be 
liable for the failure of transportation companies to furnish cars or 
transportation facilities. 

In case of short pack, by reason of which the seller is unable to 
make full delivery of any of the grades specified, it is agreed that 
the deliveries are to be pro-rated. 

10. The first party agrees to supply f. o. b. factory free of cost to 
the second party, a reasonable supply of such samples as the said 
second party may consider necessary for the proper development of 
the business. The second party agrees to pay freight or express 
charges on such samples. 

11. This contract shall be subject to all the effective rules and 
regulations of the Federal Food Administration, the Federal Trade 
Commission and other Federal Agencies. 

12. The Agreement made and entered into on the fifth day of 
October, 1918, by the first party hereto and the California Growers 
Association, a non-profit, non-stock Corporation of the State of Cali¬ 
fornia, with its principal office at Los Angeles, California, as first 
parties thereto and the second party hereto as the second party thereto 
is hereby cancelled so far as said contract affects the parties hereto. 

13. This Agreement shall not be assigned by either party hereto 
without first securing the written consent of the other and shall be 
and remain in full force and effect from the date hereof until Janu¬ 
ary 1, 1929. 

In witness hereof the parties hereto have caused this instrument 
to be executed in duplicate by their duly authorized agents in this 
behalf and day and year first above written. 

PRODUCERS’ WAREHOUSE COMPANY. 

JAMES MADISON, 

Pvp&in pm f 

ARMOUR AND COMPANY, 

ARTHUR MEEKER, 

Vice-President. 

Compared. 

R. G. SPENCER, 

I hereby certify that this is a true and correct copy of the original 
contract between the Producers Warehouse Company, now known 
as the California Co-operative Canneries and Armour Co. 

ALBERT HAENTZE, 

Secretary. 


184 Paragraph III. 

Your petitioner further avers that by reason of the aforesaid con¬ 
tract between it and the defendant Armour & Company, it has a 
special legal interest in this litigation and in the subject of this suit, 
and is entitled to assert its rights by intervention herein, and is a 
real party in interest. 
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Paragraph IV. 

Your petitioner further avers that under its aforesaid contract 
with the defendant Armour & Company, the latter, prior to the entry 
herein of the induction decree of February 27, 1920, took approxi¬ 
mately 52 per cent of your petitioner’s entire output of canned fruit, 
at a greater profit to the producer and a smaller cost to the consumer, 
by reason of the fact that the said defendant Armour & Company 
owned and operated one of the most efficient, expeditious, and eco¬ 
nomical systems of distribution of food products, including the prod¬ 
uct of) your petitioner, that has ever existed in this or any other 
country, and the value of the aforesaid contract to your petitioner 
was very great, and the benefit to the ultimate consumer was even 
greater. The direct and immediate effect of the aforesaid injunction 
decree was not merely to impair but absolutely to destroy the afore¬ 
said contract, if the said decree be valid, but whether valid or not, 
your petitioner alleges that after its entry, the said defendant Armour 
& Company notified your petitioner that it could not further keep 
the said contract by reason of the said decree, and declined to proceed 
further with the performance thereof, whereby the said defendant 
breached the said contract, and caused irreparable injury to your 
petitioner, and ever since has continued, and still continues, so to do. 
The loss caused and to be caused to your petitioner by reason of the 
refusal of the defendant Armour & Company to perform the said 
contract, on account of the said decree, is incalculable, and cannot 
be compensated by a mere money judgment, and your petitioner is 
therefore without any plain, adequate, or complete remedy at law, 
and is entitled to invoke the aid and assistance of this Court to se¬ 
cure the relief which is necessary, and which should be granted to 
protect its special interest in the premises. 

Paragraph V. 

Prior to the filing of this suit and the entry of the said decree, the 
defendant Armour & Company, and the other defendants, at a large 
expense, had carefully and skilfully built up, and owned and op¬ 
erated, most efficient, expeditious, and economical systems of distri¬ 
bution of food products, including meats, fruits and other food com¬ 
modities, throughout this country and abroad, and in such distribu¬ 
tion the defendants were not only in competition with each other 
but also in competition with other distributing concerns, including 
particularly members of the wholesale grocers associations in 
185 the United States, among which the most active were the 
Southern Wholesale Grocers Association and the National 
Wholesale Grocers Association of the United States, both of which 
associations, together with certain affiliated wholesale grocery con¬ 
cerns, have already been given leave to intervene in this suit, and have 
intervened herein, for the protection of their alleged special interest 
in the subject-matter of this suit, as will more fully appear by refer¬ 
ence to the record and proceedings herein. 
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Paragraph VI. 

Your petitioner further avers that the said decree is void for want 
of jurisdiction or power apparent on the face of the record, for rea¬ 
sons herein set forth, and your petitioner further avers that if the 
said decree be apparently valid on the face of the record, it is in¬ 
valid because its direct and immediate effect was to restrict and not 
promote competition in the distribution of food commodities, in 
favor of the wholesale grocers associations, and particularly the afore¬ 
said Southern Wholesale Grocers Association and the National 
Wholesale Grocers Association of the United States, with the result 
that the profit of the producer has been greatly diminished and the 
cost to the consumer has been greatly increased. Your petitioner 
further alleges that the prevention of competition with its members 
constitutes the real interest which the aforesaid wholesale grocers 
seek to continue by intervention herein, and is the real and only 
reason why they seek to avoid the modification or vacation of the 
aforesaid injunction decree, in that the elimination of the defendants 
from the business of handling and distributing food commodities 
other than meats and related products, as their only real competitors, 
wholly relieved them from all substantial competition, and left the 
entire field of the distribution of such commodities open to the 
members of such associations alone, and thus effected a monopoly 
thereof in their favor. However, if the said decree be not void, it is 
so gravely improvident and erroneous that it should be vacated in 
its entirety, or radically modified. The said decree is merely inter¬ 
locutory and not final, and is expressly made subject to the continu¬ 
ing power of the court to vacate or modify it at any time and for 
any sufficient reason. 

Paragraph VII. 

Your petitioner further avers that the aforesaid injunction decree 
was passed without any notice whatever to it, and without any op¬ 
portunity whatever afforded to it to be heard in opposition thereto, 
and that ever since your petitioner became cognizant thereof, it has 
been actively engaged in various ways and before various tribunals 
and officials in efforts to have the plaintiff and/or the defendants 
ask the vacation or modification thereof, but without success. In ad¬ 
dition, your petitioner alleges that the plaintiff and defendants, and 
particularly the defendant Armour & Company, were cogni- 
186 zant of the aforesaid contract between your petitioner and the 
said Armour & Company, and of the rights of your petitioner 
thereunder, and of the aforesaid effect of the said decree thereon. 
On information and belief, your petitioner further says that many 
other similar contracts were likewise affected by the said decree. 

Paragraph VIII. 

Subsequent to the entry of the said decree, your petitioner learned, 
and on information and belief now avers, that during the month of 
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December, 1919, and prior to the 25th day of the said month, the 
then Attorney-General of the United States secured from the defend¬ 
ants the execution of a certain memorandum evidencing their agree¬ 
ment to the matters and things therein set forth, which memoran¬ 
dum constituted the basis of the filing of this suit and the entry 
of the aforesaid decree. Heretofore, to wit, January 7, 1920, the 
then Attorney-General appeared before the United States Senate 
Committee on Agriculture and Forestry, in the Senate Office Build¬ 
ing, and among other things, stated as follows: 

I have here a memorandum signed by the representatives of the 
five great packers, as evidence of their agreement to its terms. This 
memorandum is a complete statement of the plan of adjustment 
which the Department of Justice proposes to put into effect. It pro¬ 
vides a method by which a decree shall be entered’ and embodies the 
stipulations of that decree. 

The aforesaid memorandum, signed by the representatives of the 
five great packers, namely, the defendants Swift & Company, Ar¬ 
mour & Company, Morris & Company, Wilson & Company, and 
Cudahy Packing Company, was and is in full as follows: 

I. A suit in equity will be brought by the Government against 
the following corporations and individuals, to wit: 

Armour Defendants. 

Armour & Co. (Illinois). J. Ogden Armour. 

Armour & Co. (New Jersey). Charles W. Armour. 

Armour & Co. (Kentucky). A. Watson Armour. 

Armour & Co. (Texas). Laurence H. Armour. 

Armour & Co. (Ltd.) (Louisiana). Arthur Meeker. 

Anglo American Provision Co. (Illinois). R. J. Dunham. 

Colorado Packing & Provision Co. (Colorado). F. Edson White; 
George M. Willetts. 

Fowler Packing Co. (Maine). Frederick W. Croll. 

Hammond Packing Co. (Illinois). George B. Robbins. 

New York Butchers’ Dressed Meat Co. (New York). 

Atlantic Hotel Supply Co. 

Swift Defendants. 

Swift & Co. (Illinois). Louis F. Swift. 

Swift & Co. (West Virginia). Edward F. Swift. 

187 Swift & Co. (Inc.) (Kentucky). Charles F. Swift. 

Swift & Co. (Maine). Harold H. Swift. 

Swift & Co. (Ltd.) (Louisiana). Gustavus F. Swift, Jr. 

Swift Beef Co. (Maine). Alden B. Swift. 

United Dressed Beef Co. (New York). George H. Swift. 

J. J. Harrington & Co. (Inc.) (New Jersey). Laurence A. Carton. 

Bimbler Co. (New Jersey). Frank S. Hayward. 

G. H. Hammond Co. (Michigan). Charles A. Peacock. 
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Omaha Packing Co. (Kentucky). Wilfred W. Sherman. 
Plankiton Packing Co. (Wisconsin). Wellington Leavitt. 
Beef & Supply Co. (Maine). William B. Traynor. 

E. K. Pond Packing Co. (Illinois). 

Van Wagenen & Schickhaus Co. (New Jersey). 

Western Packing Co. (California). 

Hammond Beef Co. (Michigan). 

Omaha Meat Co. (California). 

Canfield Commission Co. (New Jersey). 

H. C. Derby Co. (New York). 

Metropolitan Hotel Supply Co. (New York). 

Vermont Supply Co. 

Hotchkiss Beef Co. 

F. & C. Crittenden Co. 

George Nye Co. 

H. L. Handy Co. 

Swift Coates Co. 

Andrews, Swift & Co. 

New England Dressed Meat & Wool Co. 

North Packing & Provision Co. 

Sperry & Barnes Co. 

John P. Squire Co. (Maine). 

John P. Squire Co. (Inc.) (Massachusetts). 

John P. Squire Co. (Inc.) (Rhode Island). 

Springfield Provision Co. 

White Peavy & Dexter Co. 

Morris Defendants. 

Morris & Co. (Maine). Edward Morris. 

Morris Packing Co. (Maine). Nelson Morris. 

Morris & Co. (New Jersey). L. H. Heymann. 

Morris & Co. (Ltd./ (Louisiana). C. M. McFarlane. 
Morris & Co. (Pennsylvania). H. A. Timmins. 

Brooklyn Beef & Provision Co. 

Condit Beef & Provision Co. 

Corwin, Wilde Co. 

Donnelly & Co. (Inc.) 

National Hotel Supply Co. 

Chamberlain & Co. (Inc.) 

J. M. Wilson & Co. 

Middletown Beef & Provision Co. 

Glenn & Anderson Co. 

• 

Wilson Defendants. 

Wilson & Co. (Inc.) (New York). Thomas E. Wilson. 
Wilson & Co. (Inc.) (New Jersey). Arthur Lowenstein. 
Wilson & Co. (Inc.) of California (Nevada). Jacob Moog. 
Wilson & Co. (Oklahoma). A. L. Smith. 

Wilson & Co. (Inc.) (Louisiana). V. D. Skipworth. 
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South Dakota Provision Co. J. A. Hamilton. 

Gotham Hotel Supply Co. George D. Hopkins. 

Standard Beef Co. A. E. Peterson. 

188 Steifel-O’Mara Co. G. H. Cowan. 

Drexel Packing Co. William C. Buethe. 

Albert Lea Co. (Inc.) C. F. Burrell. 

Mississippi Packing Co. James C. Good. 

Morton-Gregson Co. (Delaware). 

Paul O. Reymann Co. 

Standard Provision Co. 

Central Products Corporation. 

Cudahy Defendants. 

Cudahy Packing Co. (Maine). Edward A. Cudahy, Sr. 

Cudahy Packing Co. (Nebraska). Edward A. Cudahy, Jr. 

Cudahy Packing Co. (Alabama). Guy C. Shephard. 

Cudahy Packing Co. (Ltd.) (Louisiana). John E. Wagner. 

Nagle racking Co. 

A. W. Anderson. 

E. A. Strauss. 

Frank E. Wilhelm. 

George Marples. 

Western Meat Co. 

Nevada Packing Co. 

Oakland Meat & Packing Co. F. L. Washburn. 

in such district court of the United States as the Attorney General 
may select, by a bill alleging such facts and circumstances as the 
Attorney General may deem necessary and material, including the 
various activities and businesses as to which the defendants, or some 
of them, are to be enjoined as hereinafter specified, to wit: (1) The 
ownership of capital stock or other interests in (a) public stockyard 
market companies; (b) stockyard terminal railroad companies; (c) 
stockyard market newspapers or journals; (2) the manufacturing, 
jobbing, selling, distributing, or otherwise dealing in any of the 
commodities described in Schedule A hereto annexed; (3) the own¬ 
ership and operation, either by concert of action or severally, of 
retail meat markets; (4) the ownership of capital stock or other in¬ 
terest in public cold-storage warehouses. 

2. The defendants will then answer with stich denials and affirma¬ 
tive matter relating to the allegations of the bill as they may be ad¬ 
vised are material and necessary. 

3. Thereupon a stipulation shall be made by and between the 
parties to said action, by the terms of which it shall be agreed that 
a decree upon consent without any findings of fact shall be entered 
in said action, which consent shall be in form substantially the same 
as Schedule B, hereto annexed. Said stipulation shall recite that 
the corporation and individual defendants, while maintaining the 
truth of their answers and asserting their innocence of any violation 
of law in fact or intent, nevertheless, desiring to avoid every appear- 
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ance of placing themselves in a position of antagonism to the Gov¬ 
ernment, consent to the making and entry of a decree embodying 
substantially the terms and provisions hereinafter enumerated, but 
that the stipulation shall not constitute or be considered as an ad¬ 
mission and the rendition or entry of the decree or the decree itself 
shall not constitute or be considered as an adjudication that the de¬ 
fendants, or any of them, have in fact violated any law of the United 
States. 

4. The decree, in addition to the foregoing reservations respecting 
the effect thereof, and including substantially the recitals contained 
in the stipulation and referred to in the foregoing section, shall be 
in substance as follows: 

189 (a) An injunction perpetually enjoining the corporation 

defendants from, directly or indirectly, maintaining or enter¬ 
ing into any contract, combination, or conspiracy with each other 
or with any other person or persons in restraint of trade or com¬ 
merce among the several States, or from, directly or indirectly, 
monopolizing or attempting to monopolize or combining or con¬ 
spiring with each other or any other persons to monopolize any part 
of such trade or commerce. 

(b) An injunction perpetually enjoining and restraining the de¬ 
fendants, and each of them, from owning any capital stock or other 
interest, either directly or indirectly, in any public stockyard market 
companies, or in any stockyard terminal railroad companies, or in 
any stockyard market newspapers or journals, except in such circum¬ 
stances as are provided for in subdivision G of paragraph 4 here¬ 
after, and upon such conditions as may be approved by the court; 
and enjoining and restraining them from accepting or permitting 
to be given, directly or indirectly, on any pretext whatever, to any 
of them or to any of their officers, agents, servants, or employees, 
for the use and benefit of the corporation defendants, or any of 
them, capital stock or other interests in any public stockyard market 
companies, stockyard terminal railroad companies, or stockyard 
newspapers or journals. 

(c) An injunction perpetually enjoining and restraining the cor¬ 
poration defendants, and each of them, their successors and assigns, 
from owning any capital stock or other interest in any corporation 
which is in the business, in the United States, of manufacturing, 
jobbing, selling, transporting, distributing, or otherwise dealing in 
any of the commodities described in groups 1 and 2 of Schedule A 
hereto annexed; and further perpetually enjoining and restraining 
said corporation defendants from, in the United States, directly or 
indirectly, engaging in or carrying-on, either by concert of action 
or otherwise, either for the domestic trade or for export trade, the 
manufacturing, jobbing, selling, transporting and distributing, or 
otherwise dealing in any of the commodities described in said 
Schedule A, hereto annexed, except as therein provided; said in¬ 
junction shall perpetually enjoin and restrain the individual de¬ 
fendants Cl) from individually or jointly owning 50 per cent or 
more of the voting stock in any corporation, or a half interest or 
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more in any firm or association which, in the United States, may 
be in the business of manufacturing, jobbing, selling, transporting, 
distributing, or otherwise dealing in any of the commodities enu¬ 
merated in group 1 of said Schedule A; (2) from adopting any 
device or arrangement which, by reason of their relation to the cor¬ 
poration defendants, or any of them, would have the purpose or 
effect of giving to such business or dealing in the articles mentioned 
in group 1 of Schedule A in which such individuals may be sub¬ 
stantially interested, an advantage over their competitors similar in 
purpose or effect to any advantage now enjoyed by any of the cor¬ 
poration defendants through their distributing systems. 

( d ) An injunction perpetually enjoining and restraining the de¬ 
fendants, and each of them, directly or indirectly, from owning, 
operating, or conducting, either by concert of action or severally, 
retail meat markets in the United States, but providing that said in¬ 
junction shall not apply to the retail markets located at the com¬ 
panies’ plants and maintained by the companies primarily for their 
own employees. 

( e) An injunction perpetually enjoining and restraining the de¬ 
fendants, and each of them, from owning, directly or indirectly, 

any capital stock or other interest whatsoever in public cold- 
190 storage warehouses in the United States. Nothing in this 

subdivision shall be construed to prevent the defendants, or 
any corporation owning or operating; or from themselves owning 
any corporation owning or operating; or from themselves owning 
or operating the public cold-storage warehouses now maintained by 
them, or any of them, at stockyards w T here they, or any of them, 
have packing plants; nor to prevent any of the defendants, directly 
or indirectly, from establishing, owming, maintaining, or-leasing 
necessary cold-storage facilities or space required in good faith for 
the storage of commodities in which they, or any of them, may be 
interested; nor from renting space in any cold-storage warehouse, 
directly or indirectly, owmed or leased by any of them, to the public; 
nor from storing commodities for the public whenever such space is 
not required or needed in good faith for their own use. 

(/) An injunction perpetually enjoining and restraining the 
corporations defendants, and each of them, from engaging, either 
directly or indirectly, in the United States in the business of buying, 
collecting, selling, transporting, distributing, or otherwise dealing in 
fresh milk and cream; provided, however, that nothing herein con¬ 
tained shall prevent such defendants or their subsidiaries from buy¬ 
ing, collecting, and transporting fresh milk and cream to be used by 
them, or any of them, in manufacturing condensed or evaporated or 
powdered milk, or oleomargarine, or other butter substitutes, or but¬ 
ter, ice cream, cheese, or buttermilk, or to be used as feed or in com¬ 
bination with any commodity not specifically mentioned and de¬ 
scribed in Schedule A, and, further provided that nothing herein 
contained shall prevent such defendants from selling or otherwise 
disposing of milk bought or collected for manufacture when such 
sale or disposition is necessary to avoid waste. 

11—4071a 
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(g) The decree shall provide that within 90 days after the entry 
thereof such of the defendants as have interests in public stockyard 
market companies, stockyard terminal railroads, or market news¬ 
papers, shall file in the court where said action shall be brought, for 
the court’s approval, a plan or plans for divesting themselves of all 
ownership or interest in: (1) Public stockyard market companies; 
(2) stockyard terminal railroads; (3) market newspapers; provided, 
however, that the court may, in the event that it deems such pro¬ 
visions necessary in order to enable the defendants to divest them¬ 
selves of their interests in stockyards and stockyard terminal rail¬ 
roads, upon reasonable terms, permit the individual defendants, or 
some of them, to retain an interest by way of stock ownership, or 
otherwise, in any stockyards, or stockyard terminal railroads, but no 
defendant or defendants shall at any time, either individually or 
jointly, own a controlling interest in any such stockyards or stock- 
yard terminal railroads. 

Within such period of time after the entry of said decree and the 
approval of said plan or plans as the court may determine the de¬ 
fendants shall, in good faith, completely divest themselves of all 
such ownership or interests in stockyards, stockyard terminal rail¬ 
roads, and market newspapers. If, within the time so fixed, the de¬ 
fendants shall not have disposed of, and the court upon application 
shall determine that the defendants have been unable, despite due 
diligence to dispose of the same upon reasonable terms, the court 
may extend the time during which such ownership, control, or in¬ 
terest may continue until the same can be disposed of. 

191 To the end that the provisions of this decree may be com¬ 
plied with, the approval of the court shall be obtained thereto 
prior to the final disposition by any of the defendants of their owner¬ 
ship of or interest in: (1) Public cold-storage warehouses, (2) retail 
meat markets, and (3) corporations, including departments of the 
business of any of the corporation defendants (when any of such 
departments is sold as a going concern), manufacturing, selling, or 
otherwise dealing in any of the commodities mentioned and de¬ 
scribed in Schedule A. 

The decree shall provide that immediately upon entry of the de¬ 
cree the defendants shall commence to dispose of such commodities 
owned or handled by them as are described in Schedule A (except as 
therein provided), and which are to be disposed of by them under 
this agreement, and as required by this agreement shall commence 
to divest themselves of interests in firms, corporations and associa¬ 
tions dealing in any of the commodities so mentioned or described in 
Schedule A, and shall continue in good faith to dispose of said com¬ 
modities and to divest themselves of said interests as rapidly as may 
be, consistent with the nature of the business and the seasonal nature 
of the merchandise involved, and that in any event they shall have 
completely disposed of said commodities and completely divested 
themselves of these interests within two years from the date of the 
entry of this decree. The Attorney General may apply to the court 
at any time within said two years to compel the defendants, or any 
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one of them, to make report to the court as to the progress being 
made by the defendants in divesting themselves of said interests. 
If within nine months after the entry of said decree the defendants 
shall not have disposed of their interests in public cold-storage ware¬ 
houses and retail meat markets the Attorney General may apply to 
the court for an order specifying the time within which each of said 
interests shall be disposed of. 

( h ) The decree shall provide that the purchaser or purchasers of 
said stockyards shall agree that for a period of at least 10 years they, 
their successors or assigns, will continue to maintain and efficiently 
operate said stockyards, and each of them, and such of the corpora¬ 
tion defendants as now maintain and operate packing plants at any 
of said stockyards agree that during the same period of time, they, 
their successors or assigns, will continue to maintain and operate said 
packing plants at the points where their respective plants are now 
located, unless strikes, shortage of supplies, or other causes beyond 
control of either the purchasers or the defendants shall prevent the 
carrying out of said agreement. 

( i ) The decree shall contain a perpetual injunction enjdining and 
restraining in general terms the corporation defendants, and each of 
them, from engaging in any illegal trade practices of any nature in 
relation to the conduct of any business in which they, or any of 
them may be engaged. 

(j) Nothing in this decree shall be construed to prohibit anything 
that may be otherwise lawfully done by the defendants, or any of 
them, in the United States in connection with or for the purpose of 
export trade, or foreign commerce, or business of the defendants; 
provided, however, that nothing herein contained shall limit the 
effect of the injunction provided in subdivision G of paragraph 4 
hereof. 

( k) The decree shall provide further that nothing therein con¬ 
tained shall be held to preclude the Government from proceeding 

against any or all of the defendants either civilly or crim- 
192 inally for any violation of any law in connection with the 
carrying on of the business of buying and selling poultry, 
butter, eggs, cheese and milk, or any other business or activity not 
specifically mentioned by said decree, nor prejudice the Government 
in any such proceedings; nor shall said decree interfere with or 
prejudice any legal rights, business, or activity of the defendants, or 
any of them, not prohibited or covered by said decree. 

(l) The decree shall further provide that jurisdiction shall be 
retained by the court for the purpose of taking such other action or 
adding at the fact of the decree such other relief, if any, as may 
become necessary or appropriate for the carrying out and enforce¬ 
ment of this decree; and for the purpose of entertaining at any time 
hereafter any application which the parties may make with respect 
to this decree. 

(m) The decree shall also contain an injunction perpetually en¬ 
joining and restraining the corporation defendants, and each of 
them, directly or indirectly, through any device or arrangement 
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whatsoever, from permitting their branch houses, route cars, or 
motor trucks to be used for the sale, handling, or dealing in any of 
the articles or commodities named in Schedule A. 

5. Armour & Co., Swift & Co., Morris & Co., Wilson & Co., and 
Cudahy Packing Co. agree that they will obtain the consent of all 
the other proposed defendants to the entry of said proposed decree, 
which consent shall be in form substantially the same as Schedule 
B, hereto annexed and heretofore referred to. 

6. For the purpose of enabling the Government to draw the peti¬ 
tion and decree in the proposed suit, and from time to time to ascer¬ 
tain whether the defendants are in good faith carrying out the terms 
of this decree, the corporation defendants will make full and com¬ 
plete discovery to the Government of all their books and records and 
will furnish to the Government all information requested in that 
connection. 

THOS. CREIGH, 

For Cudahy Defendants. 
CHAS. J. FAULKNER, Jr., 

For Armour Defendants. 

J. P. LIGHTFOOT, 

For Wilson Defendants. 
HENRY VEEDER, 

For Swift Defendants. 

M. W. BORDERS, 

For Morris Defendants. 

Schedule A. 

Group 1.—Commodities which the defendants, both corporation 
and individual, are prohibited by the terms of subdivisions (c), ( g ), 
(i), and (m) of section 4 of this agreement from manufacturing, 
jobbing, selling, transporting, distributing, or otherwise dealing in. 
This restraint, however, shall not apply to the corporation defendants 
when purchasing, transporting, or using said commodities (1) as 
supplies in operating their packing houses or branch houses or other 
facilities used by them or as an incident in the processes of manu¬ 
facturing soap or packing-house products; (2) in the construction 
and physical maintenance of their packing houses, branch houses, 
or other facilities used by them; (3) in the operation of their 
193 restaurants, laundries, or other conveniences primarily for 
the benefit of their employees; or (4) in combination with 

meat. 

1. Fresh, canned, dried, or salted fish, including therein, but in 
no wise limiting the foregoing general description, the following, 
to wit: Canned oysters; canned mackeral; bulk mackeral; bulk, 
canned, and cured herring; canned salmon; canned sardines; canned 
shrimp; and canned tuna fish. 

2. Fresh, dried, or canned vegetables, except in combination with 
meats, including therein, but in no wise limiting the foregoing de¬ 
scription, the following, to wit: Asparagus, navy beans, lima beans, 
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peas, beets, com, okra, potatoes, tomatoes, celery, garlic, horseradish, 
and pumpkins. 

3. Fresh, crushed, dried, evaporated, or canned fruits, including 
therein, but in no wise limiting the foregoing general description, 
the following, but not including the same when used as an ingredient 
of mince meat, to wit: Ginger, cherries, apple butter, apricots, black¬ 
berries, peaches, pineapples, raspberries, currants, figs, gooseberries, 
oranges, strawberries, apples, prunes, raisins, and dates. 

4. Confectionery, sirups, soda fountain supplies and sirups, and 
soft drinks, not including grape juice, including therein, but in no 
wise limiting the foregoing general description, the following, to wit: 
Apple cider, cherry juice, coca cola, creme de men the, crushed nut 
frappe, ginger ale, green pineapple sirup, lemon extract, marsh¬ 
mallow topping, orange extract, root beer, vanilla extract, and vin fiz. 

5. Molasses, honey, jams, jellies, and preserves of all kinds. 

6. Spices, sauces, condiments, relishes, and sauerkraut, including 
therein but in no wise limiting the foregoing general description, 
the following, to wit: Catsup, chili sauce, cinnamon, cloves, mustard, 
mustard seed, olives, oyster-cocktail sauce, pepper, pickles, spinaco 
chili, and tomato catsup. 

7. Coffee, tea, chocolate, and cocoa. 

8. Nuts, including therein the following to wit: Almonds, pecans, 
and walnuts. 

9. Flour, sugar, and rice. 

10. Bread, wafers, crackers, biscuits, spaghetti, vermicelli, and 
macaroni. 

Group 2.—Commodities which the corporation defendants only are 
prohibited by the terms of subdivisions (c), (g), (i), and (m) of 
section 4 of this agreement from manufacturing, jobbing, selling, 
transporting, distributing, or otherwise dealing in. This restraint, 
however, shall not apply to the corporation defendants when pur¬ 
chasing, transporting, or using said commodities (1) as supplies in 
operating their packing houses, or branch houses, or other facilities 
used by them, or as an incident in the processes of manufacturing 
soap or packing-house products; (2) in the construction and physi¬ 
cal maintenance of their packing houses, branch houses, or other 
facilities used by them; (3) in the operation of their restaurants, 
laundries, or other conveniences primarily for the benefit of their 
employees; or (4) in combination with meat. 

11. Cereals, including therein but in nowise limiting the fore¬ 
going general description the following: Grits, oats, hominy, hominy 
feed, hot’se feed, brewers’ flakes, brewers’ grit, brewers’ meal, buck¬ 
wheat, canned hominy, clipped oats, corn grits, ground meal, ground 
oats, cracked corn, crushed white oats, feed barley, feed meal, feed 
wheat, rolled oats, standard middlings, and standard spring bran. 

12. Grain. 

13. Miscellaneous articles, to wit: Cigars, china, furniture, bluing 
starch, fence posts and wire fences, alfalfa meal, babbitt, bar 

194 iron, binding and twine, brass castings for heavy ordnance, 
brick builders’ hardware, bumping posts for railroads, cement, 
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lime, plaster, doors and windows, dried brewers’ grains, lath, pitting 
and fruit handling machinery, roofing, sand and gravel, shingles, 
soda fountains or parts thereof, structural steel, tile, and waste. 

14. Grape juice. 

Schedule B. 

(To be printed at foot of decree.) 

The defendant-(here insert defendant’s name) appears 

generally herein and does hereby consent that the foregoing decree 
may be entered herein without further notice. 

-(If individual, sign in person and acknowledge. If cor¬ 
poration, sign by duly authorized officer and acknowledge. Attach 
corporate seal and resolution of directors authorizing execution.) 

The Attorney-General explained his views concerning the said 
memorandum to the said Senate Committee, in substance as follows: 

The paper signed by the representatives of the packers contains 
the entire plan of adjustment. I am in harmony with that plan, 
and I propose to put it through. A 9 to whether I think the plan 
will be entirely satisfactory to the other side, the packers, “satis¬ 
factory” is not the word. But they have agreed to go along, and they 
have attested that agreement by their representatives signing this very 
document which I have in my hand, which is the original paper. 
(At this point Senator France asked the Attorney-General whether 
the agreement “is to put an end to a long-continuous violation of 
the law, or was there any violation of the laws? That is the question 
in my mind.”) I will briefly state how this position, which is now 
taken by the Department of Justice, as wise and proper under all the 
circumstances, developed. When I entered the office of Attorney- 
General, in March last (1919), I found that portions of the report of 
the Federal Trade Commission, which had been for a couple of years 
investigating the great packers, had been published and turned over 
to the Department of Justice for such action as the Department saw 
fit to take. I learned also that the Bureau of Investigation of the De¬ 
partment of Justice had made a comprehensive examination of the 
operations of these corporations and their subsidiaries. I also 
found that committees of the Congress, both in the Senate and House, 
had held extensive hearings, with the idea, undoubtedly, of appropri¬ 
ate legislation, which hearings had developed many facts in relation 
to the method and conduct of the business of these packers. Amongst 
the first things that I did was to make inquiry about the state of 
this examination, and I found that the report of the Federal Trade 
Commission was not yet complete. I asked the Trade Commission 
to send me everything they had as promptly as possible, and then 
I selected three lawyers, two of whom had had connection "with the 
packers’ case in its earlier days, and had participated in an 
195 earlier criminal case. The third was a New York lawyer, 
who I was confident, because of his ability, could examine 
the record, analyze it, and make a report as to what sort of case that 
record had presented. That lawyer had been for many years As- 
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sistant to the District Attorney. He had done work of that sort for 
me while I was Alien Property Custodian, and I knew that it would 
be thoroughly done. I then dumped into the lap of this committee 
of lawyers all of the evidence which had been accumulated from the 
Federal Trade Commission, our Bureau of Investigation, and the 
hearings before the committees of Congress. After several months, 
a comprehensive report was made to me in writing, which I care¬ 
fully studied—I did not have time to study the evidence—and from 
which I concluded that the Department of Justice would be justified 
in bringing action against the packers. These lawyers agreed on 
the report. As to what I mean by “action,” I had the feeling that 
in view of the long-time investigation of the packers, the way in 
which that question had been mauled and hauled around in the 
country, they were entitled either to a vindication, or the Govern¬ 
ment was entitled to a judgment—that the time had approached for 
a show-down in the courts. I was, of course, immediately faced with 
the question whether the proceedings should be in the criminal courts 
or on the civil side. The Sherman Antitrust Law is both a criminal 
and a civil statute. It provides a penalty and provides a civil remedy. 
I have felt that the Attorney-General was the counsel for the Gov¬ 
ernment and through it the people for whom the Government is 
built to serve. I believed it was his duty to do with respect to those 
clients as he would in private life, that is, decide which courts, if 
more than one were open, would be in the public interest and would 
bring justice to all parties. Without having definitely decided 
whether we would proceed in the criminal courts, or in the civil 
courts, I instructed my assistants to develop some further facts in 
relation to the case before a grand jury. They went to Chicago, and 
called some witnesses, “not with any definite idea of getting an in¬ 
dictment, but with the purpose of getting out some further evidence 
that we needed.” Of course, it had not been an easy matter to de¬ 
cide in a case of this kind whether the civil or the criminal processes 
should be invoked. The Sherman Anti-trust Law has been upon the 
statute books thirty years without any Attorney-General having 
succeeded in putting anybody in jail under it, “and the prospect of 
the criminal prosecution was not bright.” While the case was pend¬ 
ing before the grand jury in Chicago, and about the time that I had 
issued orders to have a grand jury investigation in the city of New 
York, to develop some further evidence that we felt we needed, I re¬ 
ceived intimations that these packers desired to see me with respect 
to this case, that they desired to present their side of it to the De¬ 
partment of Justice, that they felt they had never been accorded a 
proper hearing before the Federal Trade Commission, and that, 
before I acted, they would like an opportunity to present their 
196 sid$. I replied to that message that if the five great packers 
desired to see me with the idea* of dissuading me from taking 
any action against them, if they desired to see me for the purpose of 
arguing with me “as to the merits of the controversy, I did not care 
to meet them.” I stated, however, that if they desired to come to 
me with the idea that they would surrender to the Government, or ; 


168 CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. ET AL. 

desired to see how far they could go in complying with such require¬ 
ments as the Government’s law officers shoula lay down, I should be 
perfectly willing to see them. I told them that if they desired to 
come, they should come through their principals, in order that we 
might discuss the matter as a business proposition, and not as a 
lawyer’s proposition. I thought that would be the end, but I was 
advised they would like to send a representative, competent, who 
would speak for all of them, and who would discuss the matter with 
me from the point of view of my reply, and that point of view only, 
“without argument as to the merits of the case,” without any at¬ 
tempt to persuade me to stop any contemplated action, but only with 
the thought that they would put themselves in the position of law- 
abiding citizens, “and do what the Government required them to do,” 
if the- could. With that understanding, negotiations, if you may call 
them negotiations, began. A representative of the company came to 
me, and I discussed it with him. The first man to come to me was 
the vice-president of Armour & Company, who came to me with satis¬ 
factory credentials to show that he was in effect speaking for all of 
them. After that, for a matter of a couple of months, we discussed 
what I thought the packers ought to do, and they answered as to what 
they felt they could do and what they could or would not do. And 
this discussion proceeded for a considerable time, “until finally I 
prepared a draft of a plan which I was willing to put into effect, 
and after a very great deal of hesitancy and strong objections, they 
finally assented to it.” The suit had not yet been commenced. Pend¬ 
ing these discussions, I withheld a further proceeding before the grand 
jury in New York, without any agreement so to do. I hoped that 
possibly we would come to a point where I could call it a finished 
piece of business, without a grand jury investigation. I started in 
Chicago, but I moved to New York. An indictment, even if followed 
by a conviction, and even if that were followed by putting somebody 
in jail, would not of itself have brought any relief directly to the 
situation. “A bill in equity, under the Sherman Antitrust Law, 
bitterly contested, might not have achieved some of the things that 
I felt, and thought everybody else who had given this question any 
study felt, ought to be accomplished, if we were going to have any 
real results from some disintegration of this business.” It seemed to 
me that it was perfectly proper, if I could, to require, in the circum¬ 
stances, “that certain things be done, which, under other circum¬ 
stances, we might not be able to accomplish, and if I were able to get 
that much, I would do more for my client, the Government 
197 of the United States and the people, than if I blazed away in 
an adverse proceeding, either in criminal or civil court.” 
I wanted to accomplish five things, namely, first, take these packers, 
their subsidiaries and their principal stockholders, out of the stock- 
yard business and keep them otit, take them out of the terminal rail¬ 
roads which entered the stockyards and keep them out, and take 
them out of the livestock or market publications and keep them out. 
Under this decree, all of these packers, and all of their subsidiary 
companies, and all of their large individual stockholders, are put 
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out and kept out forever from the stockyard business, the terminal 
railroad business, and the livestock or market publications, and 
their interests in those concerns are to be disposed of under such a 
plan as the courts may determine. The plan is worked out so that the 
defendants themselves may present a plan to dispose of their inter¬ 
ests, and if that plan is not approved by the court, then a method is 
made by which the court may fix the plan. “That is designed for the 
purpose of permitting the producers themselves, if they desire, to 
be substituted in the ownership of the stockyards and terminal rail¬ 
roads for the packers.” The second thing was to take them out and 
keep them out forever from the public storage warehouse business, 
and that is done in this decree. “The third thing I desired particu¬ 
larly to do was to take them out, and particularly to keep them out, 
in order to answer the menace which we felt in the country was really 
competitive business, of the retail business and every line and of every 
kind. That is done by this decree.” And the next thing I desired 
to do “was to take them out and keep them out of all of the unre¬ 
lated lines of business.” This agreement speaks very plainly for 
itself in regard to how that is done. All those things I have men¬ 
tioned, I insisted upon, and would not under any circumstances re¬ 
cede from. And this last is accomplished, so that the defendants, 
being the companies, their subsidiary companies and most of the 
individual stockholders, are restrained from owing any controlling 
interest in any business of a kind which deals in the goods which are 
scheduled in this decree, and those goods cover the entire range of 
commodities in which the packers and their subsidiary companies 
have heretofore dealt, outside of meat and its by-products, and out¬ 
side of butter, milk, eggs, cheese, and poultry. The treatment of 
these accepted particular lines is a separate treatment. (At this 
point, the Attorney-General read an excerpt from the aforesaid 
memorandum.) Another clause in this decree will perpetually re¬ 
strain and enjoin these defendants, their successors and assigns, “from 
using or permitting to be used their distributing system in any way, 
shape or manner for the purpose of dealing in any of this business 
in the unrelated lines.” I have understood it that the vice of their 
engaging in the business of unrelated lines lay in the fact that “they 
were able to destroy effective competition by reason of the advantage 
which they had with their distributing system and their 
198 branch houses. They could go into the wholesale grocery 
business without additional fixed charges by way of overhead 
expense, and thus destroy the wholesale grocery or other dealer in 
the community who was dealing in the same kind of article.” Under 
this decree, neither these companies, nor anybody else who acquires 
any right, title, or interest in them in any way, shape, or manner, 
can ever use by purchase, by lease, or any other kind of an arrange¬ 
ment, “this distributing system for that purpose,” nor can they re¬ 
sort to any other device or arrangement which has the purpose and 
effect of giving that kind of an advantage to them. They are clever, 
and able, and ingenious in business, and I insisted upon the clause 
that they “should not be permitted to devise anything which would 


170 CALIF. COOPERATIVE CANNERIES VS. U. 8. 07 A. ST AL. 


give them the chance to do with the wholesale grocery business what 
their distributing system has permitted them to do.” Under this de¬ 
cree, only the individual stockholders can own interests in these 
various corporations, the corporation defendants cannot. They must 
sell out, the subsidiary corporation defendants must sell out, but the 
individuals who are named as defendants and who are stockholders 
in these companies may own less than a control of concerns which 
deal in this business. Under this decree, Mr. Armour or Mr. Swift 
could own an interest, providing it was not a controlling interest, 
but they could not, each one being a minority stockholder, have to¬ 
gether their interest, constituting a majority. Of course, there we are 
met by a matter of the individual right of an individual to invest his 
money as he might see fit. Mr. Armour's contention was that if he 
sold out these millions of dollars in businesses which he had to sell 
out, he would have money to invest, and while he did not expect to go 
into the grocery business in any way, shape, or form, he assumed he 
would have to take stock in some of the companies that would buy 
this business, to some little extent, until he finally should get out; 
and I did not see any direct way of requiring the individuals them¬ 
selves never to invest in any of this kind of property. Under the 
decree, they are prohibited singly and collectively from owning a 
majority of the stock. I have not had the bill filed, but we are going 
to file shortly. I have an agreement for the decree, although the 

bill is not filed. No action has actually been commenced. This was 

% 

finally concluded just before the Christmas holidays. I will not call 
this an agreement. These gentlemen have agreed to my plan, if that 
be called an agreement. I did not sign this as agreeing to it on the 
part of the Government. I announced what I would do, and they 
said they would go along, and it provides that suit in equity will be 
brought against the following corporations and individuals, naming 
nearly 200 corporations and individuals, “and then provides what 
shall be the result of that suit. The defendants, without admitting 
guilt, are agreeable to a decree being presented by the Government 
and signed by the court which shall contain these provisions.” I 
at first very strongly insisted that butter, eggs, cheese and 
199 poultry should be included amongst the businesses which these 
defendants, both individually and as corporations, would 
go out of. But the more I studied that question the more doubtful 1 
became of whether justice would be done to the people as well as to 
the packers if I insisted upon it. They are refrigerated products, 
“which the distribution system of the packers makes possible to 
collect and sell, and keep and sell in a way that has an economical 
value.” I do not care to argue that proposition, but I think it is at 
least involved in doubt. And what I finally did with that was to 
enter a stipulation in the decree that this case should be opened for 
the purpose of permitting the Government, at any time it might 
see fit, in this very case to produce evidence designed to show that the 
control or interests of the packers in those businesses was unlawful or 
inimical to the public interest, so that further adjudication might 
be granted by the court in the case. In other words, “I left the door 
open for such future action as the conditions might seem to warrant,” 
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so that in case the butter people should ask for the some relief that* 
the wholesale grocers have asked for, it still would be possible for 
them to get it, if the court agreed with them. There would be a 
fight on that, I suppose. (At this point, the Chairman of the Com¬ 
mittee stated as follows: “The main fight, of course, that has been 
carried on before this Committee—at least during our hearings this 
session—has been by the wholesale grocers, claiming that it was im¬ 
possible for the wholesale grocers to compete, because, you stated a 
moment ago, the overhead expense would be the same for the packers, 
whether they carried on this grocery business or not, and that they 
were also favored with respect to refrigerator cars, that they owned 
their own cars. ,, The Attorney-General': “I should think likely that 
you would have fewer visitors of that kind after this goes into effect 
than you have had in the past/’ The Chairman: “Yes. But, of 
course, there is still a very important question to be decided, unless 
the matter of butter, eggs, and poultry is taken care of, because while 
those industries are owned by smaller people—the majority of them— 
owned by little grocers throughout the country, and they have not 
been heard, so far as I know; so far as I know thev have not been 
here, although the grocers have been here.” The Attorney-General: 
“I think there is a very wide difference of opinion amongst men, out¬ 
siders, who deal in butter, eggs, poultry, and cheese, as to whether 
it is a wise thing to take that business away from the packers or not.” 
The Chairman: “It was not my intention to say that it could he 
taken away; I do not know.”) The Attorney-General then pro¬ 
ceeded in substance as follows: Under this decree, the packers may be 
engaged in the butter and cheese business. I suppose that means 
owning creameries. They cannot handle fresh milk at all, they can¬ 
not sell fresh milk. They can buy milk for the purpose of 
200 making cheese, “but we take them out of the sale and dis¬ 
tribution of milk.” I think they could still retain creameries. 
(At this point, the Attorney-General read another excerpt from the 
aforesaid memorandum.) The Government is not prohibited from 
commencing an action, either civil or criminal, in the cheese, poultry, 
and egg business, and is not prohibited from bringing a civil or 
criminal action in any other way. There is nothing in this decree, 
either directly or indirectly, that would prohibit the Government 
from proceeding against the packers or any of them in regard to 
any illegal action in the past, about meats, for instance, but on the 
contrary there is specifically permitted the Government may do so, 
and that is the very clause which I read. That does not apply only 
to butter, eggs, and poultry, but it is “or any other business or ac¬ 
tivity.” We do not restrain the manufacture of butter and cheese 
by these defendants, but we simply leave the door open for the 
purpose of making such further showing as the Government might 
desire to make in the future to ask for further relief in reference 
to those things. So far as this suit is concerned, practically it has 
nothing to do with the manufacture of butter and cheese, except that, 
as I say, we leave the door open. We have taken these defendants 
out of every business except that which is usually the business of the 
butcher, the meat business, and these products which are generally 
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handled by butchers—butter, cheese, and poultry. I do not mean to 
be as brutal as it sounds, but we have made “butchers” of them. 
We have gotten them back, it seems to me, to the business which 
they originally went into, and, as to that business, we have bound 
them by perpetual injunction, restraining them and all these de¬ 
fendants from amongst themselves or with anybody else agreeing 
or combining or arranging to do anything which is an attempt to 
“monopolize that business, or in restraint of trade in that business.” 
As to the meat business, we have an injunction of exactly the kind 
that the Sherman Antitrust Law contemplates for the Government 
to get against any men “charged” with a conspiracy in restraint of 
trade. The effect of that is that as to the meat business and its by¬ 
products and these things which they are permitted to continue in, 
the Government, in the future, if there be evidence of monopoly or 
restraint of trade, will be able to go into court in this cary case, 
“and present the facts to a judge,” and hold these defendants guilty 
for contempt of court, if there be a violation, so that we shall not 
have to proceed through all of the processes of either the criminal 
or the civil courts in respect to that. The second thing we have done 
is to restrain and enjoin them forever collectively and individually 
and in every other fashion “from engaging in any unlawful trade 
practices.” The result of that would be that any person or any 
concern, the Government, or any individual who was able to show 
an unlawful practice by these defendants or any of them, will 
201 be permitted to come into court in this very case, and pre¬ 
sent a showing which would entitle them to adjudication 
against the defendant for contempt. “Those are all the things that 
we could possibly accomplish by a bill and an adverse decree.” Any¬ 
body establishing unfair practice can go into this court and get his 
remedy instanter. I do not know whether these defendants will obey 
the injunction or not, but if there is any power left in the courts of 
the United States, the Government can compel them to obey this 
injunction, if they do not, upon a showing made in this case before 
a judge of the United States court that the injunction, “which is 
general in terms,” has been violated in any “specific particular.” 
I got a decree for all that I saw any prospect of getting, and with that 
decree, “any party at interest can come in and protect its rights by 
the rule for contempt.” I won the lawsuit, and I got a decree which 
“I would not have seen much prospect of getting if I had gone into 
court.” I have said that we have “a general injunction” which makes 
it possible for the Government or any aggrieved party to proceed 
under this decree by contempt proceedings, if he pleases, that the 
Sherman Antitrust Law, with respect to the meat business, is par¬ 
ticularly obeyed by these defendants and all the subsidiaries and 
principal stockholders. We have “the same kind of an injunction” 
which permits of the same kind of relief with reference to the “un¬ 
lawful practices that they may engage in.” We take them out and 
keep them out forever, directly and indirectly, from the control of 
the stockyards, “and make it possible for the producers themselves 
to be substituted for them in that control.” We take them out and 
keep them out forever, directly and indirectly, from the terminal 
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railroads which own the stockyards, and from the live-stock mar¬ 
ket publications. “We make it impossible for them ever to engage 
in the retail business in any line whatever—these defendants, their 
successors and assigns, and all that.” They have been accused of 
engaging in the retail business, and they have been “accused of hav¬ 
ing designs upon it.” There is a great deal of evidence of the unfair 
manner in which they have used that competition, “and the tendency 
to destroy competition as a result of it.” They cannot rent space in 
their refrigerator cars to wholesale merchants for distribution. “They 
cannot use their distributing system or permit anybody else to use 
it in any form whatever for the purpose of distributing any of 
these side-lines.” And neither can they devise any other scheme 
or arrangement which has the same purpose or effect. “Senator 
Smith of Georgia: You have gotten a decree for what the present 
law authorizes the Government to obtain in protection of public 
rights? The Attorney General: That is right, Senator. Senator 
Smith of Georgia: And you have gained your lawsuit for everything 
that the Sherman Antitrust Law authorized you to gain?” The 
Attorney-General: I was tending strictly to my own business. 
202 I think you have stated it correctly when you say I have “won 
this case.” I have gotten a judgment which, to my mind, is 
all that the Government can hope to get, and I have left the case in 
such shape that if anything has been overlooked we have got a 
splendid remedy in this particular court. I have made no agreement 
or arrangement or suggestion with anybody as to what the future 
course of the Government is going to be with respect to litigation. 
I could go into court tomorrow against these people if I desired to 
do so. I would like to see this thing tried out. I believe this is a 
great, long step forward. I believe we have gotten things that we 
have been fighting for for years, apparently without hope of getting. 
I do not promise it is going to mean immediate lowering of prices. 
“There is great strength in the argument of an efficient, big concern, 
resulting in lower prices to the consumer, but it is the argument of 
the efficiency of autocracy.” At any rate, what we have done, 
“if we have destroyed that efficiency, which might result in lower 
prices,” we have destroyed autocracy and returned to the form of our 
democratic kind of Government for business. We have made it pos¬ 
sible for men of all kinds, in all classes, to get into these businesses, 
and if that does not result in benefit to the American people, then 
our whole theory of competition is wrong. This is the first time I 
have ever announced it, but I do not expect to proceed against the 
defendants criminally for violation of the Sherman Antitrust Law. 
By this decree, we do not forgive any criminal offense they may 
♦have committed, we forgive nothing in the Department of Justice. 
“I have never said a word about criminal prosecutions, but having 
forced them into the position where they have agreed to go as far as 
that in meeting the Government’s position,” I would think I would 
be doing a very improper thing to attempt to convict the individuals 
in a criminal court, and I would be moved to that consideration a good 
deal by “the practical difficulties in the way of getting convictions.” 
Senator France: Was the Department satisfied beyond any reasonable 
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doubt that these gentlemen had committeed a criminal act, or any of 
them? The Attorney-General: I was not sitting in the jury box, 
and the rule of reasonable doubt does not govern the Attorney- 
General of the United States. I was eonvineed that the time had 
come for the Government to take action, and the responsibility was 
upon the Attorney-General of the United States to decide whether to 
bring the action in the criminal or the civil courts, and the Attorney- 
General deckled to bring the action in the civil courts, “when he 
found he could get this kind of a decree.” This is not an agree¬ 
ment, they signed their names to it as agreeing, but that was my 
proposition, which they came to. In the case of the miners, when we 
got to the very point of contempt proceedings, we made no agree¬ 
ment with them. The Government of the United States makes no 
contract with defendants, but we told them what the law was, what 
the Government’s position was, and that they could take it 
203 or leave it, and the miners surrendered to the Government, 
“just as the packers have surrendered to the Government.” 
There was no agreement in either case. Senator Norris: It looks 
to me like an agreement; maybe it is not. Senator France: You 
talked it over before the suit? The Attorney-General: Talked it 
over with the Government. You may call it an agreement if you like. 
You may call it an agreement, but I do not call it an agreement 
when the law officer of the Government sits down before a defendant 
and says, “This is the law. This is what the Government demands, 
and we ask you to come to it.” If they come to it, and put their 
name to a paper showing they will go along, that is not agreeing 
with a law violator. Setting up an agency that gave its particular 
attention to the stockyards and market situation, and brought to it 
all necessary publicity, certainly would not hurt my decree. I would 
not have the slightest objection to it. My only thought is that “such 
an agency would be duplicating the work of the United States court, 
which has really now supervision of all this business under this 
decree. But I see no objection to it.” [The Packers and Stock- 
yards Act was passed August 15, 1921, 42 St. L., 159,163.] Senator 
Kendrick: Would not this be true, that the courts had so much of 
other things to engross their attention that it would better be lodged 
in some agency? That is the reason that within the past day or two 
we have suggested a plan by a proposed draft of the bill, by which 
we would have a commission look primarily after those great markets, 
and investigate them, and study where it was necessary, and to super¬ 
vise the operations of those markets. The Attorney-General: That 
is, stockyard markets? Senator Kendrick: Stockyards. I ask of you 
if such a commission would not have the effect of tremendously 
strengthening the force and effect of this decree? The Attorney- 
General: I should think it might. It might be in a position to ad¬ 
vise the court. I do not mean to be advocating that kind of legisla¬ 
tion, because my opinion is that we might try the thing as we have 
if for awhile. But I cannot see any harm in it. It might result in 
good. 

The foregoing testimony was given and published in the reports 
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of the Senate Committee, and on January 17,1920, prior to the entry 
of the decree in this suit, the testimony was copied and sent to the 
wholesale grocers of the United States. 

Paragraph IX. 

Your petitioner further avers that heretofore, to wit, February 27, 
1920, in accordance with the aforesaid memorandum, the plaintiff 
United States of America filed the original bill of complaint in this 
cause, alleging that the defendants had entered into certain unlawful 
contracts and combinations to restrain trade and commerce and to 
prevent competition among themselves in the prices for which meat 
and meat products are sold, and inferentially averring that the 
204 defendants had attempted to monopolize interstate trade in 
fish, vegetables, either fresh or canned, fruits, cereals, milk, 
poultry, butter, eggs, cheese, and other substitute foods ordinarily 
handled by wholesale grocers or produce dealers, but the said bill 
fails to expose any act or acts showing or tending to show any such 
contracts or combinations or monopoly. The same date, to wit, 
February 27, 1920, in accordance with the aforesaid memorandum, 
and simultaneously with the filing of the said bill, the defendants 
filed their respective answers, directly denying the accusations of the 
said bill, and expressly asserting that the defendants had not entered 
into any contract or combination in restraint of trade or commerce, 
and had not created or attempted to create any monopoly in any 
food commodities, and all of the allegations of the said bill neces¬ 
sary to empower the court to grant the plaintiff the relief prayed, or 
any other similar relief, were fully and explicitly denied by the said 
answers, and thereby an issue of fact was effected as to.all of the ma¬ 
terial allegations of the said bill. The same date, to wit, February 27, 
1920 , in accordance with the aforesaid memorandum, and simul¬ 
taneously with the filing of the said bill and answers, a certain 
stipulation dated February 27 , 1920 , between the plaintiff and de¬ 
fendants was filed, in the words and figures following: 

It is hereby stipulated by and between the parties hereto that the 
decree hereinafter contained may, upon consent of the parties and 
without any findings of fact, be entered in this cause. 

The corporation and individual defendants, while maintaining the 
truth of their answers and asserting their innocence of any violation 
of law in fact or intent, nevertheless, desiring to avoid every ap¬ 
pearance of placing themselves in a position of antagonism to the 
Government, consent to the making and entry of said decree; but 
this stipulation shall not constitute or be considered as an admis¬ 
sion and the rendition or entry of the decree, or the decree itself, 
shall not constitute or be considered as an adjudication that the 
defendants, or any of them, have in fact violated any law of the 
United States. 

The decree above referred to is as follows: [Here follows the 
draft of the decree which was entered the same date, but is omitted to 
avoid unnecessary repetition.] 
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The same date, to wit, February 27, 1920, in accordance with the 
aforesaid memorandum and stipulation, and simultaneously with 
the filing of the said bill, answers, and stipulation, the injunction 
decree of February 27, 1920, was thereupon presented to and signed 
bj the court, as a mere matter of form, without any hearing or con¬ 
sideration of the merits or the issues of fact presented by the plead¬ 
ings, and regardless the legal effect of the reservations of the de¬ 
fendants in the aforesaid stipulation, and regardless the legal effect 
of the following provisions of the said decree itself: 

205 This cause having come on to be heard on this 27th 
day of February, in the year 1920, and the petitioner * * * 
having moved the court for an injunction in accordance with the 
prayer of its petition; and it appearing to the court that the allega¬ 
tions of the petitioner state a cause of action against the defendants 
under the provisions of the act of July 2, 1890, entitled “An act to 
protect trade and commerce against unlawful restraints and monop¬ 
olies, M and acts amendatory thereof and supplemental or additional 
thereto, and that the court has jurisdiction of the persons and the 
subject-matter; and the several defendants have accepted service of 
process and having appeared and filed answers to the petition, which 
answers are on file in the office of the clerk of this court; and the 
parties having this day entered into a stipulation in this action, 
which stipulation is on file in the office of the clerk of this court, 
and from which it appears, among other things, that while the de¬ 
fendants and each of them, maintain the truth of their answers and 
assert their innocence of any violation of law in fact or intent, they 
nevertheless, desiring to avoid every appearance of placing them¬ 
selves in a position of antagonism to the Government, have con¬ 
sented and do consent to the making an entry of the decree now 
about to be entered without any findings of fact, upon condition 
that their consents to the entry of said decree shall not constitute 
or be considered an admission, and the rendition or entry of said de¬ 
cree, or the decree itself, shall not constitute or be considered an ad¬ 
judication that the defendants or any of them have in fact violated 
any law of the United States. 

Now, upon the petition, the answers of the defendants, and the 
aforementioned stipulation and consents of the parties, all on file 
in the office of the clerk of this court, and on motion of the petitioner, 
it is ordered, adjudged, and decreed'as follows: 

The rest of the said decree was and is in the words and figures 
following: 

First. That the corporation defendants and each of them be, and 
they are hereby, jointly and severally perpetually enjoined and re¬ 
strained from, either directly or indirectly, by themselves or through 
their officers, directors, agents, or servants, in any manner main¬ 
taining or entering into any contract, combination, or conspiracy 
with each other, or with any other person or persons, in restraint 
of trade or commerce among the several States, or from either 
directly or indirectly, by themselves or through their officers, di¬ 
rectors, agents, or servants, either jointly or severally monopolizing 


CALIF. COOPERATIVE CANNERIES VS. V. 8. OF A. ET AL. 177 

• 

or attempting to monopolize or combining or conspiring with each 
other, or with any other person or persons, to monopolize any part 
of such trade or commerce. 

Second. That the defendants and each of them be, and they are 
hereby, jointly and severally perpetually enjoined and restrained 
from owning, either directly or indirectly, individually or by them¬ 
selves, or through their officers, directors, agents or servants, 
206 any capital stock or other interest whatsoever in any public 
stockyard market company in the United States, or in any 
stockyard terminal railroad in the United States, or in any stockyard 
market newspaper or stockyard market journal published in the 
United States, except in so far as the court may permit any of the 
individual defendants to retain any such interests upon the condi¬ 
tions and in such circumstances as are provided for in paragraph 
tenth of this decree; and said defendants and each of them are hereby 
further enjoined and restrained from accepting or permitting to lie 
given, directly or indirectly, on any pretext whatever, to any of 
them, or to any of their officers, directors, servants, or employees, for 
the use and benefit of the corporation defendants or any of them, any 
capital stock or other interest in any public stockyard market com¬ 
pany, stockyard terminal railroad, or stockyard market newspaper or 
stockyard market journal. 

Third. That the corporation defendants and each of them and 
their successors and assigns be, and they are hereby, perpetually 
enjoined and restrained from, either directly or indirectly, by them¬ 
selves or through their officers, directors, agents, or servants, through 
any device or arrangement whatsover, using or permitting any other 
person, firm, or corporation to use their distributive system and 
facilities, including their branch houses, route cars, and auto trucks, 
or any of them, in any manner for the purchase, sale, handling, 
transporting, distributing, or otherwise dealing in any of the articles 
or commodities named and described in paragraph fourth of this 
decree, except in so far as permitted in said paragraph fourth, and 
except refrigerator cars when in good faith leased to common car¬ 
riers, or furnished to them for their use as common carriers. 

The corporation defendants or any of them may from time to 
time lease, sell or otherwise dispose of any of the items of their dis¬ 
tributive system free from any of the restrictions of this decree when 
they have a surplusage thereof or when such items have become ob¬ 
solete or are otherwise not required for the business of the defendants 
or any of them. But no sale, lease, or other disposition of a substan¬ 
tial part of defendants’ respective distributive svstems or such dis¬ 
tributive system as an entirety shall be made without submitting the 
same to the court for the court’s investigation and determination as 
to whether said proposed sale, lease, or other disposition is in accord¬ 
ance with the spirit and purpose of this decree, and without notice 
of the application for such approval first given to the Attorney Gen¬ 
eral. Nothing herein contained shall be construed to prohibit the 
defendants or any of them from mortgaging or otherwise creating 
liens on said distributive system or parts thereof. 
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Fourth. That the corporation defendants and each of them be, 
and they are hereby, perpetually enjoined and restrained from, in 
the United States, either directly or indirectly, by themselves or 
through their officers, directors, agents, or servants, engag- 
207 ing in or carrying on, either by concert of action or other¬ 
wise, either for domestic trade or for export trade, the manu¬ 
facturing, jobbing, selling, transporting (except as common car¬ 
riers), distributing, or otherwise dealing in any of the following 
products or commodities, except when such products or commodities 
are purchased, transported, or used (1) as supplies in operating 
their packing houses, branch houses, or other facilities used by them, 
or as an incident in the processes of manufacturing soap or packing¬ 
house products; (2) in the construction and physical maintenance 
of their packing houses, branch houses, or other facilities used by 
them; (3) in the operation of their restaurants, laundries, or other 
conveniences, primarily for the benefit of their employees; or (4) 
in combination with meat, to wit: 

1 . Fresh, canned, dried, or salted fish, including therein, but in 
nowise limiting the foregoing general description, the following, 
to wit: 

Canned oysters. Bulk, canned, and Canned sardines. 

Canned mackerel. cured herring. Canned shrimp. 

Bulk mackerel. Canned salmon. Canned tuna fish. 


2. Fresh, dried, or canned vegetables, except in combination with 
meats, including therein, but in nowise limiting the foregoing gen¬ 
eral description, the following, to wit: 


Asparagus. 
Navy Beans. 
Lima beans. 
Peas. 

Beets. 


Corn. 

Okra. 

Potatoes. 

Tomatoes. 

Celery. 


Garlic. 

Horse-radish. 

Pumpkins. 


3. Fresh, crushed, dried, evaporated, or canned fruits, including 
therein, but in nowise limiting the foregoing general description, the 
following, but not including the same when used as an ingredient 
of mincemeat, to wit: 


Ginger. 

Cherries. 

Apple butter. 

Apricots. 

Blackberries. 

Peaches. 


Pineapple. 

Raspberries. 

Currants. 

Figs. 

Gooseberries. 

Oranges. 


Strawberries. 

Apples. 

Prunes. 

Raisins. 

Dates. 


4. Confectionery, sirups, soda-fountain supplies and sirups and 
soft drinks (grape juice is not included in this paragraph 4; see 
paragraph 14), including therein, but in nowise limiting the fore¬ 
going general description, the following, to wit: 


CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. BT AL. 


179 


Apple cider. 

Cherry iuice. 

Coca Cola. 

Creme de menthe. 
Crushed nut frappe. 
Ginger ale. 


Green pineapple 
sirup. 

Lemon extract. 
Marshmallow top¬ 
ping. 

Orange extract. 


Root beer. 
Vanilla extract. 
Vin fiz. 


208 5. Molasses, honey, jams, Jellies, and preserves of all kinds. 

6 . Spices, sauces, condiments, relishes, and sauerkraut, in¬ 
cluding therein, but in nowise limiting the foregoing general de¬ 
scription, the following, to wit: 


Catsup. 
Chili sauce. 
Cinnamon. 
Cloves. 
Mustard. 


Mustard seed. 
Olives. 

Oyster cocktail 
sauce. 
Pepper. 


Pickles. 

Spinace chili. 
Tomato catsup. 


7. Coffee, tea, chocolate, and cocoa. 

8 . Nuts, including therein the following, to wit: 

’ Almonds. Pecans. Walnuts. 


But not including peanuts. 


9. Flour, sugar, and rice. 

10. Bread, wafers, crackers, biscuits. 

11. Creals, including therein, but in no wise limiting the fore¬ 
going general description, the following, to wit: 


Grits. 

Oats. 

Hominy. 
Hominy feed. 
Horse feed. 
Brewers' flakes. 
Brewers' grit. 
Brewers' meal. 
Buckwheat. 
Canned hominy. 

12. Grain. 


Clipped oats. 

Corn grits. 

Ground meal. 
Ground oats. 
Ground corn. 
Cracked corn. 
Crushed white oats. 
Feed barley. 

Feed meal. 

Feed wheat. 


Rolled oats. 
Standard middlings. 
Standard spring 
brand. 

Spaghetti. 

Vermicelli. 

Macaroni. 

Corn flakes. 

Wheat foods. 


13. Miscellaneous articles, to wit: 


Cigars. 

China. 

Furniture. 

Bluing, starch. 
Fence posts and 
wire fences. 
Alfalfa meal. 
Babbitt. 

Bar iron. 

Binding and twine. 
Brass castings for 
heavy ordnance. 


Brick. 

Builders' hardware. 

Bumping posts for 
railroads. 

Cement, lime 
plaster. 

Doors and windows. 

Dried brewers’ 
grains. 

Lath. 


Pitting and fruit han¬ 
dling machinery. 
Roofing. 

Sand and gravel. 
Shingles. 

Soda fountains or parts 
thereof. 

Structural steel. 

Tile. 

Waste. 
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14. Grape juice. 

And the corporation defendants and each of them be, and they, 
are hereby, further perpetually enjoined and restrained from owning, 
either directly or indirectly, severally or jointly, by themselves or 
through their officers, directors, agents, or servants any capital 
stock or other interest whatsoever in any corporation, firm, or as¬ 
sociation except common carriers, which is in the business, 
209 in the United States, of manufacturing, jobbing, selling, 
transporting, except as common carriers, distributing, or 
otherwise dealing in any of the above-described products or com¬ 
modities. 

Fifth. That the individual defendants, and each of them, be, and 
they are hereby, perpetually enjoined and restrained from, in the 
United States, either directly or indirectly, by themselves or through 
their agents, servants, or employees, owning voting stock which in 
the aggregate amounts to 50 per cent or more of the voting stock 
of any corporation, except common carriers, or any interest in such 
corporation resulting in a voting power amounting to 50 per cent 
or more of the total voting power of such corporation, or which in¬ 
terest by any device gives to any such defendant or defendants a 
voting power of 50 per cent or more in any such corporation, or a 
half interest or more in any firm or association which corporation, 
firm, or association may be, in the United States, in the business 
of manufacturing, jobbing, selling, transporting, distributing, or 
otherwise dealing in any of the following products or commodities, 
to wit: 

1 . Fresh, canned, dried, or salted fish, including therein, but in 
nowise limiting the foregoing general description, the following, 
to wit: 

Canned oysters. Bulk, canned, and Canned sardines. 

Canned mackerel. cured herring. Canned shrimp. 

Bulk mackerel. Canned salmon. Canned tuna nsh. 


2. Fresh, dried, or canned vegetables, except in combination with 
meats, including therein, but in nowise limiting the foregoing gen¬ 
eral description, the following, to wit: 


Asparagus. 
Navy beans. 
Lima beans. 
Peas. 

Beets. 


Corn. 

Okra. 

Potatoes. 

Tomatoes. 

Celery. 


Garlic. 

Horse radish. 
Pumpkins. 


3. Fresh, crushed, dried, evaporated, or canned fruits, including 
therein, but in nowise limiting the foregoing general description, 
the following, but not including the same when used as an in¬ 
gredient of mince meat, to wit: 
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Ginger. 

Cherries. 

Apple butter. 

Apricots. 

Blackberries. 

Peaches. 


Pineapples. 

Raspberries. 

Currants. 

Figs. 

Gooseberries. 

Oranges. 


Strawberries. 

Apples. 

Prunes. 

Raisins. 

Dates. 


4. Confectionery, sirups, soda fountain supplies, and sirups and 
soft drinks, not including grape juice, including therein, hut in 
nowise limiting the foregoing general description, the following, 
to wit: 


210 Apple cider. 

Cherry juice. 
Cocoa Cola. 

Creme de menthe. 
Crushed nut frappe. 
Ginger ale. 


Green pineapple sirup. Root beer. 
Lemon extract. Vanila extract. 

Marshmallow topping. Vin fiz. 

Orange extract. | 


5. Molasses, honey, jams, jellies, and preserves of all kinds. 

6 . Spices, sauces, condiments, relishes, and sauerkraut, including 
therein, but in nowise limiting the foregoing general description, 
the following, to-wit: 

Catsup. 

Chili sauce. 

Cinnamon. 

Cloves. 

Mustard. 

7. Coffee, tea, chocolate, and cocoa. 

8 . Nuts, including therein the following, to wit: 

Almonds. Pecans. Walnuts. 

But not including peanuts. 

9. Flour, sugar, and rice. 

10 . Bread, wafers, crackers, biscuits. 


Mustard seed. Pickles. 

Olives. Spinace chili. 

Oyster cocktail sauce. Tomato catsup. 
Pepper. 


And further perpetually enjoining and restraining said individ¬ 
ual defendants and each of them from individually or jointly, either 
directly or indirectly, by themselves or through their agents, ser¬ 
vants, or employees, adopting any device or arrangement which by 
reason of the relation of said individual defendants or any of them 
to the corporation defendants or any of them would have the pur¬ 
pose or effect of giving to such business of dealing in the articles 
hereinabove in this paragraph mentioned and described, in which 
business such individuals or any of them may be substantially in¬ 
terested, an advantage over their competitors similar in purpose or 
effect to any advantage now enjoyed by any of the corporation de¬ 
fendants through their distributing system. 

Sixth. That the defendants and each of them be, and they are 
hereby, perpetually enjoined and restrained from, in the United 
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States, owning and operating or conducting, cither directly or in¬ 
directly, severally or jointly, hy themselves or through their officers, 
directors, agents, or servants, any retail meat markets in the United 
States: Provided, however, That nothing contained in this decree 
shall prohibit said defendants or any of them from continuing to 
conduct the retail meat markets located at their several plants and 
maintained by said defendants primarily for the accommodation of 
their own employees as long as said retail meat market shall be 
continued to be operated for that purpose. 

Seventh. That the defendants and each of them be. and they are 
hereby, perpetually enjoined and restrained from owning, directly 
or indirectly jointly or severally, by themselves or through 
211 their officers, directors, agents, or servants, any capital stock or 
other interest whatsoever in public cold-storage warehouses 
in the United States; provided, however, that nothing herein con¬ 
tained shall be construed to prevent the defendants or any of them 
from owning capital stock or other interests in any corporation, firm 
or association owning or operating, or from themselves owning or 
operating, the public cold-storage warehouses now maintained by 
the defendants or any of them at stockyards where said defendants 
or any of them now maintain packing plants, nor to prevent any of 
said defendants, directly or indirectly, from establishing, owning, 
maintaining, or leasing necessary cold-storage facilities or space re¬ 
quired in good faith for the storage of commodities in which they 
or any of them may be interested, nor from renting space in any 
cold-storage warehouse directly or indirectly owned or leased bv 
any of them to the public whenever such space is not in good faith 
required or needed by the defendants for their own use, nor from 
storing products for the public whenever the space used for that pur¬ 
pose is not in good faith required by the defendants for their own 
use. 

Eighth. That the corporation defendants and each of them be. 
and they are hereby, perpetually enjoined and restrained from 
engaging in the United States, either directly or indirectly, jointly 
or severally, by themselves or through their officers, directors, agents, 
or servants, in the business of buying, collecting, selling, transport¬ 
ing, except as common carriers, distributing or otherwise dealing in 
fresh milk and cream, and further perpetually enjoining and re¬ 
straining said defendants and each of them by themselves or through 
their directors, officers, agents, and servants, from either directly 
or indirectly owning any capital stock or other interest in any cor¬ 
poration, firm, or association engaged in the business of buying, col¬ 
lecting, selling, transporting (except as common carriers), distribut¬ 
ing, or otherwise dealing in fresh milk or cream; provided, how¬ 
ever, that nothing herein contained shall be construed as prevent¬ 
ing the corporation defendants or their subsidiaries from buying, 
collecting, and transporting fresh milk and cream to be used by 
them or any of them in manufacturing condensed or evaporated or 
powdered milk or oleomargarine or other butter substitutes, or but¬ 
ter, ice cream, cheese, or buttermilk, or to be used as feed or in com¬ 
bination with any commodity not specifically mentioned and de- 
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scribed in paragraph fourth hereof; and further provided, that 
nothing herein contained shall be construed as preventing said 
defendants from selling or otherwise disposing of milk and cream 
bought or collected for manufacture, when such sale or disposition 
is necessary to avoid waste. 

Ninth. That the corporation defendants and each of them be, and 
they are hereby, perpetually enjoined and restrained from, jointly 
or severally, by themselves or through their officers, directors, 
212 agents, or servants, engaging in, carrying on, or using any 
illegal trade practices of any nature whatsoever in relation 
to the conduct of any business in which they or any of them may 
be engaged. 

Tenth. That within 90 days after the entry of this decree such 
of the defendants as have interests in public stockyard market com¬ 
panies, stockyard terminal railroads, or market newspapers, shall 
file in this court, for the court’s approval, a plan or plans for di¬ 
vesting themselves of all ownership or interest in: (1) public stock- 
yard market companies; (2) stockyard terminal railroads; (3) mar¬ 
ket newspapers; povided, however, that the court may, in the event 
that it deems such provision necessary in order to enable the de¬ 
fendants to divest themselves of their interests in public stockyard 
market companies and stockyard terminal railroaas, upon reason¬ 
able terms, permit the individual defendants, or some of them, to re¬ 
tain an interest by way of stock ownership, or otherwise, in any public 
stockyard market company or stockyard terminal railroad, or in any 
corporation organized to take over such public stockyard market com¬ 
panies or stockyard terminal railroads or the stock thereof; but no de¬ 
fendant or defendants shall at any time, either individually or jointly, 
own a controlling interest in any such stockyards or stockyard termi¬ 
nal railroads. Within such period of time after the entry of this 
decree and the approval of said plan or plans as the court may de¬ 
termine, the defendants shall, in good faith, completely divest them¬ 
selves of all such ownership or interests in public stockyard market 
companies, stockyard terminal railroads and market newspapers. If, 
within the time so fixed, the defendants shall not have disposed of 
said interests ordered by the court to be disposed of, and the court 
upon application shall determine that the defendants have been 
unable, despite due diligence to dispose of the same upon reasonable 
terms, the court may extend the time during which such ownership, 
control, or interest may continue until the same can be disposed of. 

Eleventh. That immediately upon the entry of this decree the 
defendants shall in good faith and with due diligence proceed to 
dispose of their interests in, and shall completely divest themselves 
(to the extent required by this decree) of all ownership of or in¬ 
terest in all public cold-storage warehouses and retail meat markets; 
but in no event shall the defendants, or any of them, make final 
disposition of any of their interests in such public cold-storage 
warehouses and retail meat markets without first obtaining the 
court’s approval to such final disposition. If, within nine months 
after the entrv of this decree, the defendants shall not have finally 
disposed of their interests in public cold-storage warehouses and 
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retail meat markets, the Attorney General may apply to the court for 
an order specifying the time within which the defendants shall 
finally dispose of all said interests. 

Twelfth. That immediately upon the entry of this decree 
213 the defendants and each of them shall commence to dispose of 
such commodities owned or handled by them as are described 
in paragraphs fourth and fifth of this decree and which are to be dis¬ 
posed of by them under this decree, and shall likewise immediately 
upon the entry of this decree commence to divest themselves of all 
interest which are to be disposed of by them as and to the extent 
required by this decree in firms, corporations, and associations, in¬ 
cluding departments of the business of any of the corporation de¬ 
fendants when any of such departments is sold as a going concern, 
manufacturing, selling, or otherwise dealing in any of the commod¬ 
ities so mentioned and described in paragraphs fourth and fifth of 
this decree, and shall continue in good faith to dispose of said 
commodities required to be disposed of hereunder, and to divest 
themselves of such interests required to be disposed of hereunder as 
rapidly as may be consistent with the nature of the business and 
the seasonal nature of the merchandise involved, and that in any 
event the defendants and each of them shall completely dispose 
of said commodities and shall cease to manufacture, job, sell, trans¬ 
port, except as common carriers, distribute, or otherwise deal in the 
same, and shall completely divest themselves of said interests within 
two years from the date of the entry of this decree; provided, how¬ 
ever, to the end that the provisions of this decree may be complied 
with, the approval of the court shall be obtained prior to the final 
disposition of said interests in firms, corporations, or associations man¬ 
ufacturing, selling, or otherwise dealing in any of the commodities 
mentioned and described in paragraphs fourth and fifth of this de¬ 
cree. At any time within said two years the Attorney General may 
apply to the court for an order or orders to compel the defendants, 
and each of them, to make report to the court as to the progress be¬ 
ing made by them in disposing of said commodities and in divest¬ 
ing themselves of said interests. 

Thirteenth. That the purchaser or purchasers of the defendants’ 
interests in any stockyard shall, as a part of said purchase, agree 
with such of the defendants as now maintain packing plants in 
said stockyards that for a period of at least 10 years after the date 
when such purchase shall be consummated said purchasers, their 
successors or assigns, will continue to maintain and efficiently op¬ 
erate such stockyards and each of them, and such of said defendants 
as now maintain packing plants at any of said stockyards shall agree 
with said purchasers that during the sarqe period of 10 years said 
defendants, their successors or assigns, will continue to maintain and 
operate said packing plants at the points where the same are now lo¬ 
cated, unless strikes, shortage of supplies, or other causes beyond the 
control of either the purchasers, the stockyard companies, or said 
defendants shall prevent the carrying out of said agreement. Per¬ 
formance by either party shall be a condition concurrent to perform¬ 
ance by the other. 
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214 Fourteenth. That nothing in this decree contained shall be 
construed to prohibit anything that may be otherwise law¬ 
fully done by the defendants or any of them in the United States 
in connection with or for the purpose of export trade or foreign 
commerce or business of the defendants; provided, however, that 
nothing in this paragraph contained shall limit the effect of the in¬ 
junction contained in paragraphs fourth and fifth of this decree. 

Fifteenth. That nothing contained in this decree shall be held to 
preclude the petitioner from proceeding against any or all of the 
defendants, either civilly or criminally, for any violation of any 
law in connection with the carrying on by them of the business of 
buying and selling poultry, butter, eggs, and cheese, or any other 
business or activity not specifically mentioned in this decree; nor 
shall anything contained herein prejudice the Government in any 
such proceeding; nor shall this decree interfere with or prejudice 
any legal rights, business, or activitv of the defendants, or any of 
them, not prohibited or covered by this decree. 

Sixteenth. That for the purpose of (1) enabling the petitioner to 
ascertain whether the defendants are in good faith carrying out the 
terms of this decree; and (2) for the purpose of enabling the Attor¬ 
ney General to determine and advise the court whether in any trans¬ 
action consummated or begun at any time prior to the entry of this 
decree the defendants, or any of them, have retained and now retain 
such an interest in or control over any public stockyard market com¬ 
pany, stockyard terminal railroad, stockyard market newspaper, 
stockyard market journal, cold-storage warehouse, retail meat market, 
or corporation, firm, or association manufacturing, jobbing, selling, 
distributing, transporting (except as common carriers), or otherwise 
dealing in any of the commodities mentioned and described in para¬ 
graphs fourth and fifth of this decree, which would constitute a viola¬ 
tion of this decree if the retention of such interest or control had 
been the result of a transaction consummated or begun subsequent 
to the date of the entry of this decree ; and (3) for the further pur¬ 
pose of enabling the Attorney General to determine and advise the 
court whether any leases, contracts, or arrangements concerning 
their, or any of their, distributing systems made or entered into by 
the defendants, or any of them, prior to the entry of this decree, 
and in force on the day when it shall be entered, are in violation of 
the terms thereof, then, in the event that the Attorney General in 
writing notifies the defendant or defendants concerned with respect 
to such alleged violation, reciting in reasonably specific terms the 
nature thereof, the corporation defendants are hereby directed to 
make full and complete discovery to the petitioner with respect 
thereto, and the corporation defendants are further directed to sub¬ 
mit to the Attorney General or to anv Assistant Attorney General by 
him duly authorized all of their books, records, correspond- 

215 ence, or other documents in so far as the same refer to the 
alleged violation, and to furnish all information concerning 

the same. 

Seventeenth. That all sales, transfers, or other disposition made 
by any of the defendants since the first day of October, nineteen 
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hundred and nineteen, of any of their interests in public stock yard 
market companies, stock yard terminal railroads, stock yard news¬ 
papers or journals, public cold-storage warehouses and retail meat 
markets, or incorporations, firms, or associations manufacturing, job¬ 
bing, selling, transporting, except as common carriers, distributing 
or otherwise dealing in any of the commodities mentioned and de¬ 
scribed in paragraphs fourth and fifth of this decree and all leases, 
contracts, or arrangements or other disposals made by any of the 
defendants since the fifst of October, nineteen hundred and nineteen, 
affecting their delivery systems, shall be submitted by the defend¬ 
ants to the court for its investigation and determination as to whether 
the same were made in accordance with the spirit and purpose of 
this decree, in the same manner and with the same force and effect 
as though the said sales, dispositions, leases, contracts, or arrange¬ 
ments had been made subsequent to the entry of this decree. 

Eighteenth. That jurisdiction of this cause be, and is hereby re¬ 
tained bv this court for the purpose of taking such other action or 
adding at the foot of this decree such other relief, if any, as may 
become necessary or appropriate for the carrying out and enforce¬ 
ment of this decree and for the purpose of entertaining at any time 
hereafter any application which the parties may make with respect 
to this decree. 

WALTER I. McCOY, 

Chief Justice. 

February 27, 1920. 

Paragraph X. 

Your petitioner further avers that the legal effect of the aforesaid 
reservations in the said stipulation and decree was to prevent this 
court from exercising any power or jurisdiction in the premises, and 
particularly to deprive this court of any power or jurisdiction to 
enter the said decree, or any similar decree, in this suit. Moreover, 
as hereinbefore set forth, the immediate and direct effect of the afore¬ 
said decree, if it be apparently valid, was to create and continue 
monopoly in the so-called unrelated commodities in favor of the 
members of the aforesaid wholesale grocers associations, for which 
reason it is void. In addition, the injunction is so general in its 
terms that it is a nullity. Furthermore, the injunction is void be¬ 
cause it attempts to enjoin the defendants from lawfully conducting 
lawful businesses, particularly in the unrelated commodities, and 
also attempts to prevent them from engaging in export trade which 
the Webb Export Combination Act of April 10, 1918, 40 St. L. 517, 
expressly permits them to do. Also, the said decree was and is a 
highly disastrous economic mistake, and was wholly unfounded in 
law or in fact. 

216 Paragraph XI. 

Your petitioner further avers that under the aforesaid contract of 
May 9, 1919, between your petitioner California Co-operative Can¬ 
neries and the defendant Armour & Company, the latter agreed to 
purchase from the former all of the California canned fruits required 
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by the said Armour & Company, in so far as your petitioner was able 
to furnish the desired quantity and grades, for the period of nearly 
ten years, and under the said contract the said Armour & Company 
handled about 52 per cent of your petitioner’s total annual output. 
The said contract was of great value to your petitioner, as it gave 
your petitioner a ready market for the larger portion of its output 
and a greqt deal of time and money were thereby saved in sales 
effort and expense. The said contract was also very valuable to 
your petitioner in obtaining loans from banks, as they were willing 
to make loans to your petitioner, because they were satisfied that a 
considerable portion of your petitioner’s pack was sold in advance to 
a very reliable buyer, and that your petitioner would be able to pay 
back to them the money which your petitioner borrowed from them 
to cover the expense of canning. Having such a considerable part 
of its pack sold for a substantial term of years, your petitioner’s 
members, who are growers of fruits and vegetables as aforesaid, felt 
secure, as they knew that their products were already marketed, and 
they were therefore able to plan the care of their orchards, and the 
conduct of their business, with a sense of security as to the future. 
The said contract also gave your petitioner an assurance of the 
widest distribution of its products so that your petitioner was able 
to operate its plants at full capacity, and thus reduce the cost of 
operation to the minimum. 

Paragraph XII. 

Your petitioner further avers that after the entry of the said de¬ 
cree of February 27, 1920, the defendant Armour & Company noti¬ 
fied your petitioner that the said defendant was compelled to discon¬ 
tinue the handling of products such as your petitioner’s, and that the 
said contract must be considered as canceled. It is impossible to 
determine the full extent of the damages already sustained by your 
petitioner from the said decree. The said decree instantly destroyed 
markets which had been slowly and painstakingly built up during 
a long period of years, and took away your petitioner’s principal 
outlets, both foreign and domestic, for its products, and the effect of 
the said decree was to destroy your petitioner’s said contract, and to 
take its property without compensation or due process of law. The 
actual and potential damages which your petitioner has suffered and 
will suffer by reason of the said decree and the indirect damage to 
your petitioner’s grower members, in destroying their principal mar¬ 
kets, is impossible of calculation. Destroying such channels 
217 of distribution directly and adversely affects every fruit pro¬ 
ducer in California, and in many instances elsewhere. 

Many groups of producers, and a large number of canneries, have 
more or less depended upon your petitioner to assist them in attack¬ 
ing the said decree. Your petitioner, by its duly authorized repre¬ 
sentative, in May, 1920, protested to the Department of Justice 
against the operation of the said decree, and pointed out the great 
damage which it had done and would do to your petitioner^ said 
business. Since that date, your petitioner continued to present its 
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case to the Department of Justice, and asked the said Department to 
move the court to vacate the said decree, or at least to modify it so 
as to allow the packers to handle food commodities other than meat 
products. The Department of Justice was inclined to be fair and 
reasonable, and carefully listened to arguments in behalf of your 
petitioner and others, but before the said Department reached any 
final conclusion in the matter, the Southern Wholesale Grocers Asso¬ 
ciation and the National Wholesale Grocers Association of the United 
States, by their attorneys, and by J. H. McLaurin, President of the 
Southern Wholesale Grocers Association, appeared before the said 
Department, and protested against any modification of the said 
decree. Both organizations also petitioned this court for leave to 
intervene herein in opposition to any modification of the said decree, 
particularly in the event the Department of Justice should request 
such modification, and such leave to intervene was granted by this 
court. The said Associations have great power and influence, and 
exercise plenary authority over their members, and seriously affect 
the producers, retailers, and consumers of food commodities. 

The said wholesale grocers’ associations, through the public press 
and otherwise, have attacked your petitioner and the farmers’ organi¬ 
zations. Thev have issued manv letters and bulletins, and sent them 
broad-cast throughout the country, to canneries, brokers, wholesale 
and retail grocers, and others. Some years ago, one of the enemies 
of your petitioner s organization even went so far as to file a com¬ 
plaint with the Federal Trade Commission charging that your peti¬ 
tioner was affiliated with the said Armour & Company, but after a 
thorough and complete investigation of such charge by the said Com¬ 
mission, your petitioner was advised by the said Commission that 
there was absolutely no truth in the said complaint. 

The said Southern and National Wholesale Grocers Associations 
are the concerns most actively opposed to the vacation or modifica¬ 
tion of the said decree, particularly for the reason, as hereinbefore 
alleged, that the direct and immediate effect of the said decree 
was to create and continue an absolute monopoly in the unrelated 
commodities in their members’ favor. The said two Associations 
are powerful trade organizations, whose members, as buyers of can¬ 
ned fruits and vegetables, have, by various methods, brought about 
the passive, and in some instances the active, opposition of 
218 certain groups of canneries and brokers. The said Associa¬ 
tions do not represent the public interest, but their object is 
to prevent competition against their members, and to preserve and 
expand the said monopoly which the said decree created for them. 
September 22, 1920, the said Southern Wholesale Grocers Associa¬ 
tion issued a certain bulletin containing the following language: 

The meat packers of the country are, of course, fine actors, but 
this is one time in their history when they are going to have an op¬ 
portunity, even against their will, to deal with the wholesale grocers 
of the country in the settling of an important issue. 

The wholesale grocers have fought ruthlessly against chain stores, 
mail order houses, cooperative buying by retailers, and business 
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houses of sufficient size to conduct both a wholesale and a retail 
business, as well as against the meat packers. The underlying pur¬ 
pose which holds the wholesale grocers together is that of waging 
organized warfare against the competition of all distributing agencies 
other than their own. The Federal Trade Commission, in its report 
on canned foods, issued May 15, 1918, stated as follows (page 70): 

The wholesale grocers acknowledge that the competition which 
they fear most comes from the mail order houses, the chain stores, 
and the great meat packers, which, as distributing agencies, do not 
always follow what the wholesale grocers consider the regular chan¬ 
nels of trade. The mail order houses and chain stores buy directly 
from the packers and sell directly to the consumers. Armour fa 
Company buys from the packer and sells to the retail grocer through 
its branch houses. 

Any method of distribution which comes into the competition 
with the wholesale grocers is vigorously attacked by them, and in 
many instances such attacks have been successful. The purposes 
and activities of the wholesale grocers, as represented by the said 
Associations, constitute one of the cardinal reasons for the high cost 
of living, in that they expand and do not contract the spread in price 
of the necessaries of life between the initial producer and the ultimate 
consumer. 

In the case of United States v. Southern Wholesale Grocers Asso¬ 
ciation, et al., 207 Fed. Rep. 434, decided August 4, 1913, by the 
District Court of the United States for the Northern District of Ala¬ 
bama, the said Southern Grocers Association and its President J. H. 
McLaurin, together with two other individuals, were adjudged guilty 
of contempt, and fined, for violating a prior decree of the Circuit 
Court of the United States for the Northern District of Alabama, 
entered October 17, 1911, by Circuit Judges Pardee and Shelby, and 
District Judge Jones, whereby the said Southern Wholesale Grocers 
Association and others were enjoined from committing cer- 
219 tain acts in violation of the Sherman Antitrust Act. The 
decision of the court, as reported, exposes the pernicious pur¬ 
poses and activities of said association, and will shed light upon its 
real purpose in opposing the vacation or modification of the said 
decree of February 27, 1920. 

In Western Sugar Refinery Company v. Federal Trade Commis- 
sion } 275 Fed. Rep. 725, decided October 10, 1921, the United States 
Circuit Court of Appeals for the Ninth Circuit upheld certain orders 
of the Federal Trade Commission against certain wholesale grocers, 
which orders required such wholesale grocers to cease and desist from 
certain unfair methods of competition in interstate commerce, in 
dealings with certain other concerns. The court upheld an order of 
the Commission against the conspiracy of wholesale grocers to coerce 
a certain grocer conducting both the wholesale and retail grocery 
business in Los Angeles, California, and elsewhere. 

Cases of a similar nature are pending before the Federal Trade 
Commission, wherein certain wholesale grocers Associations, or their 
individual members, have adopted various methods to prevent the 
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distribution of food products through channels other than those of 
the wholesale grocers. Their opposition to the vacation or modifica¬ 
tion of the said decree in this suit is simply a continuation of their 
fight against competition, and is based wholly upon their desire to 
secure an advantage in what should be an open field for competition, 
and particularly their desire to retain and enlarge the monopoly 
which the said decree created in their favor. 

Paragraph XIII. 

The wholesale grocers, through their state and national affiliations 
and members, have conducted and are continuing a campaign of 
coercion and intimidation, in order to suppress or misrepresent the 
real views of canners and others on the matters involved in the said 
decree. They have written and forwarded coercive and threatening 
letters to canners and others throughout the country. Through fear 
of boycott, and other measures of reprisal, many persons and con¬ 
cerns have been frightened into silence, and in some instances have 
been compelled to go on record against any modification of the said 
decree, contrary to their true views concerning it. The Prune and 
Apricot Growers Association, through its Manager, had gone on rec¬ 
ord as favoring a modification of the said decree, and subsequently 
a committee, representing the wholesale grocers, called on the di¬ 
rectors of the said Association, and insisted that they go on record 
against any modification of the said decree. October 3, 1920, the 
Western Canners Association held a meeting of its Executive Com¬ 
mittee in Chicago, Illinois, and passed a resolution strongly favoring 
the modification of the said decree. The annual meeting of the said 
Association was held November 11 and 12, 1920, in Chicago. At 
that meeting, the wholesale grocers appeared in force, and 
220 attended the sessions. They had quarters adjoining the Can¬ 
ners Convention Hall. The whole grocers had prepared a 
100 per cent delivery contract, and said that the canners would be 
forced to sign it in selling their pack the next season. The whole¬ 
sale grocers declared that they w r ould not withdraw the proposed 
contract unless the Western Canners Association would withdraw* 
its resolution favoring the modification of the said decree, and adopt 
and forward to the Attorney-General of the United States a resolu¬ 
tion against any modification thereof. As a consideration for such 
resolution against modification, the wholesale grocers offered to 
modify their joint policy of not buying futures, and promised to buy 
futures the next spring,—something which they had refused to do 
the last spring, and had thereby greatly embarrassed the canners in 
their financing, and had consequently reduced their output. The 
President of the National Wholesale Grocers Association delivered an 
address at the said meeting, which w*as chiefly an argument against 
any modification of the said decree, and no one w*as allow*ed to make 
any reply to such argument. No additional facts w*ere brought out 
at the said meeting to cause a reversal of the former resolution 
favoring modification of the said decree. At the last minute, a reso- 
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lution against modification was adopted, without debate. In one 
instance, a certain canner wrote as follows: 

We are flooded with letters from jobbers, requesting that we do 
what we can to have the decree stand as it is; but we feel that it is 
to our interest that the packers should be allowed again to handle 
can goods. 

In another instance, a certain dealer in the South wrote as follows: 

While we believe 100 per cent are in sympathy with your stand 
on setting aside the packers decree, they are adverse to taking sides 
in the matter. As you are aware, they are all small eanners, outside 
of two or three, and believe they would be victims of the whole¬ 
salers’ anger. Consequently they will do nothing as an association. 

Some of your petitioner’s brokers have had difficulties with the 
wholesale grocers, on account of your petitioner’s stand in favor of 
the vacation or modification of the said decree. In addition, your 
petitioner has received a letter from a certain wholesale grocer, 
which conveys a thinly veiled threat to boycott your petitioner, un¬ 
less it reverses its position. Your petitioner refrains from giving the 
names and addresses of the writers of the foregoing letters, for fear 
of subjecting them to serious business losses at the hands of the whole¬ 
sale grocers. Your petitioner received a letter in circular form, dated 
October 22, 1920, signed by seven wholesale grocers, which letter, 
among other things, stated as follows: 

You will have to be on one side or the other of the fence and stay 
put. It is for you to choose now as to whether you are with 
221 us or against us. You cannot be both. All of us make mis¬ 
takes. It is our belief that you will be big enough to realize 
that you have made one. We await with interest—even anxiety, 
information, as to what conclusion you have reached with regard to 
the subject-matter of this letter. 

The subject-matter of the letter just quoted was modification of the 
said decree. In another instance, a certain wholesale grocer wrote 
a letter to a certain canner doing business in the State of New York. 
The letter was in the form of a circular, and was probably sent broad¬ 
cast. Among other things, the said letter stated as follows: 

Therefore, we believe it time for us to choose the men with whom 
we will have business, and it will be only common sense for us to 
choose the people who cooperate with us and do not cooperate by 
resolution or any other way with forces that are trying to create a 
monopoly in food. 

The above quoted letters of the wholesale grocers are threats of 
boycott and reprisal. With the said decree standing on the minutes 
of this court, the wholesale grocery organizations feel free to terrorize 
and coerce both those of whom they buy and those to whom they 
sell, and to dictate the course of conduct of each, and to enforce the 




192 CALIF. COOPERATIVE CANNERIES VS. V . S. OF A. ET AL. 

same by their own methods. Those opposed to the vacation or 
modification of the said decree will doubtless repeat the charge that 
the defendant packers have attempted to monopolize, or will monopo¬ 
lize, the distribution of wholesale grocery items, but your petitioner 
avers that no evidence to support such charge has been or can be 
produced, and particularly that no such evidence has been produced 
in this cause, but, on the contrary, the plaintiff, by the provisions of 
the aforesaid stipulation and decree, has in effect admitted that the 
defendants have committed no act or acts creating or tending to 
create such a monopoly, or effecting or tending to effect any restraint 
of trade or commerce, in violation of the Sherman or Clayton Acts, 
thus eliminating the only basis upon which the power of this court 
to pass the said decree could rest. Your petitioner avers that the de¬ 
fendants have not acted and do not act jointly in the conduct of 
their businesses, and their operations cannot be considered as a unit, 
and the total of their sales cannot be considered as a unit. Before 
the entry of the said decree the packers were in competition both 
among themselves and others in the purchase and distribution of 
wholesale grocery items, and they were severally in sharp competi¬ 
tion with wholesale grocers. It is as misleading and incorrect to 
lump the sales of the five packers for the purpose of drawing there¬ 
from the conclusion that they had created or attempted to create a 
monopoly in the sale and distribution of wholesale grocery items as 
it w T ould be to lump the sales of the five largest wholesale grocers, 
and conclude therefrom that they had created or attempted 
222 to create a monopoly in the sale and distribution of groceries. 

The bill of complaint in this suit does not charge the de¬ 
fendants with creating or attempting to create any monoply in 
wholesale grocery lines, through any agreement, understanding, or 
joint action on their part, nor does the report of the Federal Trade 
Commission show’ any joint or concerted action by the packers in 
such lines. Mere size of business or financial strength is not evidence 
of restraint of trade or commerce, or of monopoly, yet the Federal 
Trade Commission, in its report on the meat packing industry stated 
that “Armour's drive into the rice market in a single year is perhaps 
the most striking of the potentialities in this direction.” The report 
further states that Armour sold 16,000,000 pounds of rice in 1917, 
is the largest rice merchant in the w orld, and that the wholesale price 
of rice increased 65 per cent. In 1917, the total production of rice 
in the United States w*as 34,739,000 bushels, averaging 45 pounds 
per bushel for rough rice (the average being larger for clean rice), 
which equals 1,560,000,000 pounds. The rice imports of that year 
amounted to 266,000,000 pounds. The total of rice w T as therefore 
1,826,000,000 pounds. Consequently, the 16,000,000 pounds of rice 
sold by Armour in 1917 was only nine-tenths of 1 per cent of the 
total. The decree in this suit prohibits Armour & Company from 
handling any rice at all. The average farm price of rice in 1916 w’as 
99.9 cents, and in 1917 it was 189.6 cents, or an increase of 113 per 
cent. The rice grower, not the rice buyer, profited by the increased 
price. The insinuation that Armour & Company forced up the price 
of rice in 1917, and thereby increased its profit is based exclusively 
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upon the premise that one who handles nine-tenths of 1 per cent of 
the total quantity of a certain commodity can and will force up its 
price 113 per cent in one year. 

Paragraph XIV. 

According to the Federal Trade Commission’s report, Armour & 
Company’s sales of canned fish and vegetables and sundries, canned 
and dried fruits, fruit preserves, soda fountain supplies, and grape 
juice, constituted 4.6% of their total sales, exclusive of their sales 
of dressed poultry, eggs, butter, and cheese, which items are not 
covered by the said decree. Wilson & Company reported to the 
Federal Trade Commission that its specialty, namely, the canned 
food, preserve and condiment business, was less than 4% of its total 
business in 1918. Morris & Company, in its answer to the bill of com¬ 
plaint in this suit, states that “it is an admitted fact that the number 
of wholesale grocers, and the volume of business done by them, 
since Morris & Company entered this field in the latter part of 1917, 
have increased more than 10%. This conclusively demonstrates 
that instead of eliminating competition, or even injuring the business, 

the competition of the packers has stimulated and been bene- 
223 ficial to the business. The entire business done by Morris & 

Company in the so-called unrelated lines, which consisted 
almost entirely of canned fruits and vegetables, amounted to less 
than 2% of the total annual sales of the Company. The total business 
done by all of the packers in lines unrelated to meats amounts to less 
than 3 % of the entire volume transacted by the wholesale grocers and 
packers.” No figures for Cudahy & Company are available, but your 
petitioner avers that Cudahy & Company was never interested to any 
great extent in the sale of wholesale grocery lines through its own 
branch houses. The Federal Trade Commission’s report does not 
give any exact figures as to the amount of Swift & Company’s sales 
of these items, although it shows sales of canned goods by Liblby. In 
the case of the National Wholesale Grocers Association v. Hines, be¬ 
fore the Interstate Commerce Commission, the testimony showed 
(Transcript of Testimony, p. 2967), that 80% of Libby’s output was 
marketed through the wholesale grocers, and only about 20% 
through the selling organization of Swift & Company. In the hear¬ 
ing of the case of the National Wholesale Grocers Association and the 
Southern Wholesale Grocers Association v. Walker D. Hines, a cer¬ 
tain witness, testifying for the Southern Wholesale Grocers Associ¬ 
ation, stated that in his opinion the total annual wholesale grocery 
business of the country amounted approximately to two and one-half 
billions of dollars, while another witness, testifying for one of the 
packers, estimated such annual business at two and one-half billions 
of dollars to three billions of dollars. Others have estimated such 
annual business at three and one-half billions of dollars. Accept¬ 
ing the lowest figures, and considering the annual business of the 
five great defendant packers in wholesale grocery lines, their entire 
grocery business did not amount to more than 4% or 5% of the 

13—4071a 
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total wholesale grocery business of the country. As each defendant 
packer was in competition with the other defendant packers and all 
other packers, and also in competition with some 5,950 wholesale 
grocers of the country, no charge against the packers of creating or 
attempting to create a monopoly could possibly be maintained in 
fact. There was no real danger of the elimination of the wholesale 
grocers, but as the packers did a certain amount of grocery business 
that the wholesale grocers might otherwise have done, they were and 
are of course bitterly opposed to competition with the packers, es¬ 
pecially as the natural and lawful result of that competition, owing 
to the superior skill and facilities of the latter, increases the profit 
to the farmer and decreases the cost to the consumer. In the year 
1920, according to available figures, 5,950 wholesale grocers were en¬ 
gaged in business in this country. That number was the result of 
increases in each successive prior year, and has increased since 1920. 
The wholesale grocers are widely scattered, and are found in every 
State, and in practically every city and town of considerable size. 

In 1919, there were 5,304 wholesale grocers located in about 
224 1,899 different cities and towns. About 1,322 were located 

in the eastern territory, about 708 in the central territory, 
about 1,730 in the southern territory, and about 1,544 in the west¬ 
ern territory. Their distributing areas vary, but the average radius 
of distribution for the larger houses is between 100 miles and 200 
miles, although some of them may considerably exceed these dis¬ 
tances, particularly those with specialties and standard brands; but 
for all wholesale grocers the average radius of distribution does not 
exceed 100 miles. 

From statements secured from 322 wholesale grocers, located 
in 45 States and in Canada, it appeals that their aggregate sales for 
the year 1920 were $643,949,000. The net sales of the individual 
firms ranged from $176,000 to $28,400,000, and about one-half of 
the firms had sales between $500,000 and $1,500,000. From reports 
secured from 45 wholesale grocers, covering the years 1916 to 1920, 
inclusive, the average net sales of each firm in the group were as 
follows: 1916, $1,360,000; 1917, $1,690,000; 1918, $1,907,000; 1919, 
$2,340,000; and 1920, $2,606,000. 

Your petitioner avers that the extent to which the packers entered 
into the wholesale grocery business did not result in driving any 
wholesale grocers out of business, but, on the contrary, the average 
net sales of all wholesale grocers from whom reports were received 
showed an increase of about 100% in their business. In one in¬ 
stance, that of the Western Grocery Company, of Iowa, capitalized at 
$6,000,000, and having no funded debt on January 1, 1921, its gross 
sales increased from $8,496,552, in the year 1914, to $26,668,215 
in the yeear 1920, so that the volume of business of the said Western 
Grocery Company more than trebled in six years, and it was during 
those six years that the packer defendants were most actively en¬ 
gaged in distributing wholesale grocery items. Such an increase 
from approximately eight and one-half millions of dollars of gross 
sales in the year 1914 to more than twenty-six and one-half mil¬ 
lions of dollars of gross sales in the year 1920 shows a solid and 
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steady growth of business, despite the fact that the said Western 
Grocery Company was located and carried on its business in close 
proximity to the principal packing house centers of distribution. 
While the growth of the packers increased, yet the growth of the 
wholesale grocers likewise increased. The law puts no limit on the 
extent to which a business may grow. Mere increase in the amount 
or volume of the wholesale grocery business, which was handled 
by any or all of the defendants, was not unlawful, and did not, in 
any legal sense, evidence the creation of, or an attempt to create a 
monopoly in violation of the Sherman or Clayton Acts,—that is to 
say, mere size is not an offense against the Anti-Trust Acts. 

The wholesale grocers have also charged that the packer defend¬ 
ants were accorded unfair advantages over them in expedited 
225 transportation service, and in more favorable freight rates, 
but the Interstate Commerce Commission decided June 22, 
1921, that such charge was unfounded, as will more fully appear by 
reference to 62 I. C. C. Decisions 375. The Interstate Commerce 
Commission further declared that the practice of the defendants, in 
permitting the meat packers to load certain articles of groceries in 
peddler and branch-house cars, was not shown to result in undue 
prejudice to the wholesale grocer complainants, or unduly to pre¬ 
fer the packers, and that the various peddler-car rates and rules were 
not shown to be unreasonable or unduly prejudicial, with certain 
minor exceptions. 

The wholesale grocers have made vigorous and thorough efforts 
to stifle or. cripple competition against them, and never abandoned 
such efforts as a result of the consent decree in this suit, or otherwise. 
The Interstate Commerce Commission, in its decision above men¬ 
tioned, disregarded any possible effect of the consent decree in this 
case, and decided that case on its merits. The chief counsel for the 
National Wholesale Grocers Association made a report to his client 
in Colorado Springs, in July, 1920, and among other things stated 
as follows: 

The trial has been somewhat imposing in the array of parties. 
Twenty lawyers have actively participated. The case involved prac¬ 
tically all the railroads, and all the packers, and all the principle 
wholesale grocers in the nation. The trial was presided over by the 
Chairman of the Interstate Commerce Commission. More than 250 
exhibits and several thousand pages of testimony make up the record. 
The trial lasted thirty days. Hearings were conducted in Chicago, 
Memphis, and Washington. In the midst of the fight—at its very 
climax, after we had put in practically our entire case, the packers 
voluntarily offered to give up the handling of about one-fourth of 
their groceries. But we have not accepted this compromise, ten¬ 
dered through the good offices of the splendid, well-meaning, but 
ill-advised Attorney-General. We want a clear-cut victory. We 
want equality on all our products. The fight is on. There, I have 
told you my story. 

The National Wholesale Grocers Association strenuously denied 
to the Interstate Commerce Commission that the organization sought 
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at any time to have legislation enacted that would force the packers 
out of the business of handling certain commodities that were handled 
by grocers, and in this connection counsel for the Wholesale Grocers 
Association stated as follows: 

The Southern Wholesale Grocers Association did appear in favor 
of such legislation. The National Wholesale Grocers Association, 
the complainant in this proceeding, purposely refrained from so 
appearing. The Executive Committee of the latter organization, 
and also the Legislative Committee, considered the subject care¬ 
fully, and determined, definitely and unanimously, that 
226 it would not urge any such legislation. The National Whole¬ 
sale Grocers Association did not favor any.one of the nu¬ 
merous so-called packers’ bills, pending either in the present Congress 
or the previous Congress, or in any other Congress. We have the 
complete record, and know positively that the National Association 
has taken no such action since the date of its organization in 1906. 

The only legislation the National Association would have favored, 
as was decided by i.ts Executive Committee and its Legislative Com¬ 
mittee and approved by the members, would have been a bill de¬ 
signed merely to place the packers and the grocers on an even plane, 
without any special privileges for either. It was said again and 
again, in these meetings of the Association, that the entire field 
should be free and open both for the packer and for the wholesale 
grocer, as well as for any other competitor or prospective competitor. 

If the wholesale grocers were sincere in their aforesaid statement 
that “the entire Held should be free and open both for the packer 
iind for the wholesale grocer, as well as for any other competitor or 
prospective competitor,” their strenuous opposition to any modification 
of the consent decree in this suit must be insincere, since the result 
of vacating the decree, or so modifying it as to allow the packers to 
re-engage in handling the unrelated commodities, will accomplish the 
very result which they declared again and again that they favored, 
namely, that “the entire field should be free and open both for the 
packer and for the wholesale grocer, as well as for any other com¬ 
petitor or prospective competitor.” 

The wholesale grocers have not always been of the opinion that 
the competition of any of the packers in the wholesale grocery busi¬ 
ness was such as to cause any fear. In one of their trade journals, 
called The Wholesale Grocer , issued in November, 1920, nine months 
after the consent decree was in effect, an article was published under 
the heading, “Grocers Not Made With Money,” which stated in part 
as follows: 

Armour has verv clearlv demonstrated some old truths in his 

*-■ %/ 

attempts to use his good name as a meat packer, to promote other 
business activities. His grocery business has been a failure. The 
Armour Grain Co., the coffee branch of his general grocery venture, 
and other activities closely allied with the general wholesale grocery 
business, all have failed of success in spite of good national advertis¬ 
ing, and almost limitless bank account set aside for the promotion of 
the grocery venture. 
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Armour, the trained meat packer and experienced financier has 
been able to create a wonderful machine for the buying, selling pack* 
ing and distribution of all manner of meat products. Economy Mid 
efficiency operate everywhere, and work smoothly, too, in every 
branch of the Armour meat industry. Experts for the various depart¬ 
ments of the business are under the supreme direction of an expert 
head of the business. The public know Armour the packer. Armour 
is identified with good meats and good service. The people 
227 know his meats and his service. The people cannot think of 
him seriously in other lines of business activity. 

The Armour people somehow did not understand that the whole¬ 
sale grocery business requires peculiar business machinery, just as 
the meat packing business does, and that the tried and successful 
policy of the packing industry cannot be applied with success to the 
grocery business. 

The wholesale grocers cover the entire country thoroughly, and 
when they undertake to distribute the manufacturers’ specialty pro¬ 
ducts, they are able to back up the manufacturers’ national advertis¬ 
ing campaign. Armour with his distributing houses could not near 
cover the retail trade of the country, and give force to his national 
advertising. 

Paragraph XV. 

Your petitioner further avers that the wholesale grocers were and 
are charging the canners far too much to distribute canned goods, 
and California producers of dried and canned fruits particularly 
know that this was and is true. One of the chief objections urged 
by the wholesale grocers against the re-entry of the packers in dis¬ 
tribution is that the packers would follow the practice of handling 
only those groceries in which there are good profits, and that if the 
profits on these certain lines were reduced by competition, the whole¬ 
sale grocers would be put out of business. They insist that the pro¬ 
ducers of canned and dried fruits, canned vegetables, and other items, 
on which they make large profits, must continue to be at their mercy, 
and that the public must continue to pay extortionate prices for 
canned goods, in order that they may make these profits. Your pe¬ 
titioner avers that 37 cents of the consumer’s dollar represents the 
cost of producing the article and the cost of the material that goes 
into it. that 14 cents thereof represents all the profits, and that the re¬ 
maining 49 cents thereof represents the cost of distribution service. 
The producers and consumers are insistent that this cost of dis¬ 
tribution service shall be reduced, but as the wholesalers are the hub 
around which the whole system of distribution is built, they are 
resisting to the utmost any method or means by which the people 
will be able to save at least a part of the 49 cents which they are com¬ 
pelled to pay for distribution service, out of every dollar which they 
are forced to spend for necessaries. In September, 1921, both the 
retail and wholesale prices of food in this country were approximately 
50 per cent higher than in September, 1913, although farm prices 
were in most instances lower in 1921 than in 1913. If the decree in 
this cause he not promptly vacated or modified, the very extensive and 
economic facilities of the packer defendants for food distribution will 
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entirely disappear, and the producers and consumers will be left at 
the mercy of the wholesale grocers, as no system of distribution other 
than theirs will be available. The destruction of the packers* highly 
efficient, expeditious, and economical system of food distri- 
228 bution will not tend to bring the cost of food back to nor¬ 
malcy, nor will the denial, in the future, of the rights to 
use such facilities keep down the high cost of food. The decree in 
this cause prohibits certain corporations and individuals from engag¬ 
ing in businesses which are open to all others, and efficiency has 
been almost destroyed. A continuance of the decree is not in the best 
interests of the public, but is seriously injurious to the producer, the 
packer, and the public, and serves only the selfish purposes of the 
wholesale grocers. There are some 300 concerns engaged in this 
country as meat packers and in the scientific handling of meats in 
interstate distribution, and they have developed the most modern and 
economic method of distribution ever established. It is entirely 
against the interest of the public and the producers to withdraw the 
facilities of the meat packers from public use in the unrelated com¬ 
modities. The public cannot be benefited by destroying the com¬ 
petition thus created and leaving the entire system of distribution 
service exclusively in the control of the wholesale grocers. 

Paragraph XVI. 

Your petitioner further avers that the most simple solution of the 
intolerable effect produced by the said consent decree is to vacate it in 
its entirety, or at least so to modify it as to restore to the producers 
the use of the packers’ facilities for distribution. Your petitioner, on 
information and belief, avers that at least two of the packer defend¬ 
ants, namely. Armour & Company and Wilson & Company, are will¬ 
ing to distribute food products on a commission basis, if permitted 
so to do. By this method, the speculative feature in the handling of 
foods would be absolutely eliminated, and the producer would be in 
direct competition with all food speculators. This plan, which your 
petitioner believes would meet the approval of the Department of 
Agriculture, would enable the producers, canners, and food manu¬ 
facturers to reach the small dealers at the lowest possible cost, while 
the consumption of the products would be increased because of the 
lower prices, and thus both the producing and consuming classes 
would be benefited. The cost of handling by the packers decreases as 
their volume of business increases, and the producers profit by the 
saving in the cost of distribution. 

Your petitioner avers that producers, canners, and food manu¬ 
facturers, and especially those that are not large enough to support 
complete sales and distributing organizations, should be allowed to 
avail themselves of the sale and distributing facilities which the 
packers have, to assist them in disposing of their products. The use 
of the packers’ facilities would enable the small producing units to 
compete with large organizations on a much more equal basis than 
now prevails. 
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The restriction of the volume of business of the meat pack- 
229 ing concerns, by compelling them to handle meat and related 
products only, increases the cost of meats to the consumer, 
and tends to reduce the price paid to the producer for live stock. In 
the field of production, manufacture, and distribution, the volume of 
business decreases the cost of operation, and the public interest there¬ 
fore demands that the meat packers should handle the largest pos¬ 
sible volume of business, in connection with their distribution of 
meats, in order to reduce the cost of operation. 

Paragraph XVII. 

Your petitioner further avers that one of the most important 
economical problems is that of foreign export business. Through 
their distribution of meat products in foreign countries, the packers 
have been compelled to establish, and have established, their own 
sales agencies throughout the world. Producers, canners, and food 
manufacturers, before the entry of the said decree, were enabled to 
take advantage of these most efficient means of foreign distribution. 
The decree absolutely prohibits the packers from exporting any foods 
other than meat and related products, and thus deprives the pro¬ 
ducers and manufacturers of food products of the best and most com¬ 
plete agency ever established in this country for the distribution of 
foods in foreign countries. The said decree, your petitioner again 
avers, was a grave economic mistake, and its effect has been disastrous 
to the best interests of the people at large, and has operated to the 
serious injury not only of the producers but also every individual in 
the United States, by destroying a large amount of export business. 
Moreover, your petitioner avers that the said decree is inconsistent 
with the provisions of the Webb Exporter Combination Act of April 
10, 1918, 40 St. L. 517, for which reason also the said decree should 

be entirelv vacated or radicallv modified. 

« • 

Paragraph XVIII. 

Your petitioner futher avers that all of the meat packers in the 
country are now under Federal supervision and control, in virtue of 
the Packers and Stockyards Act of August 15, 1921, 42 St. L. 159, 
163, and there is no reason why the defendants should remain under 
the supervision or control of this court, in the conduct of their 
business. The meat packers have about 2,000 distributing houses, 
which they call branch houses, and about 500 of these houses are 
owned by the five principal packers who are enjoined by the said con¬ 
sent decree. In addition to these branch houses, the packers have re¬ 
frigerator and route cars, which are sometimes designated as peddler 
cars. The Federal Trade Commission, in reporting on this system of 
distribution, stated that by these peddler cars the packers are able 
to distribute products direct to some 37,000 points in the United 
States. As there are less than 3,000 cities and towns in this 
230 country having populations of 2,500 or more, and approxi¬ 
mately only 28,000 incorporated towns, including many 
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towns having a population of no more than 100, the meat packers, 
through this system of ear distribution, are able to reach practically 
every point where foods are sold. In addition, many of the packers 
have supplemented these ears with trucks, running from their branch 
houses and packing plants to nearby points, and thus furnish retail 
dealers, hotels and other supply houses, a most perfect and well 
organized sendee. 

A Member of Congress from the Middle West recently expressed 
his views about the said consent decree in the following words : 

Since the Packers have been put under the supervision of the Sec¬ 
retary of Agriculture, the alleged necessity for this decree disappears. 
The entry of the decree to my way of thinking was not justified 
under any circumstances. When the Packer legislation was before 
the House, I stated my position in regard to the decree at some 
length. It is my opinion as a lawyer that the decree is void be¬ 
cause it was beyond the jurisdiction of the court to enter it. The 
court doubtless had the right to forbid restraints of trade, etc., but 
there is no law of the United States which authorized a court to enter 
judgment forbidding any one from engaging in a certain line of 
business. If there is no law pursuant to which a court can make 
such a judgment, then the consent of the parties cannot confer the 
jurisdiction. If it should be deemed necessary for the common good 
that persons in one line of business should be prohibited from en¬ 
gaging in other lines of business—a very delicate question—it should 
be so declared by the legislative branch of the Government. I can¬ 
not be accused of being friendly to the Packers, but I take the lib¬ 
erty of urging that for the reasons stated the decree should be set 
aside, or at least that part of it which prohibits them from carrying 
certain commodities in their refrigerator or other cars. 

Your petitioner further avers that the said decree is not based 
upon any law, is not justified by any facts, and operates against the 
economic advantage of the producer and the consumer and the peo¬ 
ple at large, and should therefore be entirely vacated or radically 
modified. 


Paragraph XIX. 

Prior to November 17, 1921, your petitioner made an application 
to the Attorney-General that he move the modification of the con¬ 
sent decree in this cause, under which application an Inter-Depart¬ 
mental Committee of three persons was selected to conduct a hearing, 
one of whom was selected bv the Attorney-General, one by the Sec¬ 
retary of Agriculture, and one by the Secretary of Commerce. The 
wholesale grocers were fully and ably represented in the said hear¬ 
ing, but were wholly unable to present any evidence as to the exist¬ 
ence of any monopoly or combination in restraint of trade 
231 by the defendant packers, and the Federal Trade Commis¬ 
sion was likewise unable to present any such evidence, al¬ 
though the said Committee repeatedly requested the production of 
such evidence, if the charge of monopoly or a combination in re¬ 
straint of trade was based upon any facts supporting it. 
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As hereinbefore alleged, the defendant Armour & Company has 
about 400 wholesale or branch houses throughout the United States, 
which, together with its route car service, is about 8% of the coun¬ 
try’s grocery distributing facilities. These facilities have been built 
up over a long period of years, through the patronage of the people, 
and the people should have the right to enjoy to the fullest extent 
the economies and the expedited service which Armour & Company 
is capable of providing. Instead of handling less than 1% of the 
total volume of rice consumed in the United States in 1917, as here¬ 
inbefore set forth, the best interests of the producers and consumers 
would have been served if Armour & Company had handled at least 
8% of the volume of rice, as such percentage would have equaled 
only its proportion of the nation’s grocery distributing facilities. 

Before the said Committee, the wholesale grocers contended that 
if the said decree be set aside, the packers will control the food sup¬ 
ply, and drive the wholesale grocers out of business, but no proof 
was presented in support of such contention. They further con¬ 
tended that the five principal defendant packers control the trade 
in meat and related products, but presented no proof to support such 
contention. As hereinbefore averred, the effect of the said decree 
was to bring about a monopoly in the food supply by turning over 
the grocery business of the meat packers to the wholesale grocers. 
Throughout all of the various proceedings in this matter, the whole¬ 
sale grocers have shown remarkable combination and unanimity of 
purpose to prevent the vacation or modification of the said decree, 
and your petitioner avers that their object is merely to retain and 
enlarge the monopoly in the grocery lines which the said decree 
created for them. The wholesale grocers have both the canners and 
manufacturers of food-stuffs, and the retail dealers, at their mercy, 
through their advances of money or credit, since the elimination of 
the packers from competition with them. In one instance, before 
the said Committee, a wholesale grocer appeared in opposition to the 
modification of the said decree, and it developed that the reason for 
his opposition was that the defendant Armour & Company had en¬ 
tered his field of operation, and by competition compelled him to 
pay the growers in his district a fair price for their products. The 
wholesale grocers have no care for the welfare or interest of the 
general public, but seek to promote their own selfish interests only. 
In another instance, before the said Committee, the wholesale grocers 
charged that the defendant Cudahy Packing Company was building 
enormous canning factories in the Hawaiian Islands, and proposed 
to control the canned pineapple industry, whereas, as a matter of 
fact, the said Cudahy Packing Company had no interest what- 
232 ever in pineapple canneries, never had any such interest, and 
never contemplated going into the pineapple business. No 
farm organizations appeared before the said Committee in opposition 
to the modification of the said decree, but many such organizations, 
representing millions of producers, asked the Department of Justice 
to move for such modification. 

The wholesale grocers further contended that the only way the 
said decree could be vacated or modified was by an act of Congress 
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declaring that the packers should have the right to handle all lines 
of foodstuffs, but as Congress cannot vacate or reverse the deci¬ 
sions of the courts, and as no legislation is required to permit the 
packers to engage in the lawful conduct of lawful business, such 
contention is unfounded. The said decree has never met with the 
approval of any of the agricultural committees in Congress, but has 
been strongly disapproved. Moreover, the wholesale grocers claim 
that they were the prime movers in having the said decree passed, 
and before the said Committee one of their attorneys stated as follows: 

The original decree resulted from complaints made primarily by 
wholesale grocers. After these complaints were made, the President 
directed the Federal Trade Commission to institute an investigation, 
w T hich, having been had, w’as referred to the Department of Justice, 
and that Department continued the investigation, and determined 
its course. It has determined, and was proceeding with that deter¬ 
mination, that criminal indictments ought to be obtained. Pro¬ 
ceedings were begun in Chicago and in New’ York. Pending those 
proceedings, the proposition for this consent decree w T as made. 

As hereinbefore set forth, the Attorney-General expressly stated 
that the object of the grand jury investigations in Chicago and New' 
York was to elicit further evidence in behalf of the Government, and 
not for the purpose or with the expectation of securing indictments 
by the said grand juries. However, following the complaint made 
by the wholesale grocers, the Federal Trade Commission began a 
most unusual and sensational publicity campaign in conjunction 
with the investigation which they undertook. The said Commis¬ 
sion employed a highly sensational investigator, and conducted its 
investigation entirely as an ex parte proceeding. Books, records, 
other papers, and even private correspondence, were seized and ex¬ 
amined by the agents of the Federal Trade Commission, and highly- 
colored and misleading reports of the investigation appeared daily 
under glaring headlines in the newspapers throughout the United 
States, the purpose of which w y as to prejudice the people of this 
country and foreign countries against the meat packers in the United 
States, and generate the suspicion that there was something radically 
w T rong in the management of the meat packing industry. Such 
publicity campaign had in fact the intended effect, and eventually 
foreign countries instituted investigations for the purpose 
233 of inquiring into the truth of the allegations and charges 
made by the Federal Trade Commission and its agent. One 
of such investigations, as hereinbefore stated, was made by Great 
Britain, and the charges promulgated by the Federal Trade Commis¬ 
sion and its agents w T ere found untrue. These public attacks on the 
packers and their methods of doing business resulted in great damage 
to their business in this and foreign countries, brought about a rapid 
depreciation of their securities, and, in some instances, the destruc¬ 
tion of their trade in foreign countries, and if such attacks had con¬ 
tinued much longer, they might have resulted in the bankruptcy of 
these concerns. The real reason, and the only reason, why the de¬ 
fendant packers consented to the said decree, with the reservations 
therein contained, was to put an end to such unfair and destructive 
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attacks, and yet, even under most compelling circumstances, they 
refused to consent to the said decree, except upon the basis of an 
agreement between them and the Attorney-General that they had 
committed no violation of law. 

The farmer and the producer are well acquainted with the so- 
called “Law of Diminishing Returns,” their profits having dimin¬ 
ished nearly to the vanishing point, and their returns being evi¬ 
denced by ever increasing losses,—this in face of the fact that the 
cost of the distribution of their products, and the spread in price 
between the producer and consumer, continually increased, due to 
the uncoordinated, unintelligent ,and wasteful system of distribu¬ 
tion conducted by the wholesale grocers, under whose domination 
the people of this country have been and still are suffering, by reason 
of the said decree. The wholesale grocers’ system of distribution is 
one of monstrous profiteering, at the cost of the producer and con¬ 
sumer. They refuse to better their own antiquated methods of dis¬ 
tribution, if they can do so, and they also refuse to allow any one 
else to operate a better system. At one time, they declare that the 
packers’ business is not economic in its operation, and at another 
time, they declare that the packers’ methods of distribution are so 
efficient and economical that the wholesale grocers will be unable 
to compete in price, and therefore will be driven out of business, 
and at another time they declare that the packers have passed the 
point of economic operation on account of their size, and are 
therefore subject to the so-called “Law of Diminishing Returns.” 
Despite these theories, the fact is that the packers are able to market 
food products at a less cost than can the wholesole grocers, or 
other middle-men, or speculators. The wholesale grocers charge 
that the large packers are unable to operate as cheaply as some of 
the smaller concerns, but this is accounted for by the fact that the 
business of the large packers is chiefly interstate. They buy, assem¬ 
ble, and slaughter the surplus product of the Middle West, and, after 
preparation of these products, deliver them to far distant points 
where the local product is inadequate to supply the needs. The 
smaller concerns are at no such expense, as their live-stock is 
234 bought locally, and sold locally, and there is no heavy ex¬ 
pense of icing, freight, and distribution to distant points. 
The large packers must perform this service of handling, transport¬ 
ing, and delivering these products long distances, and compete with 
the local slaghterer, who is under no such additional cost or expense. 
Assembling, slaughtering, and preparing meat food products, pro¬ 
duced in the stock-raising districts of the West, and delivering those 
products to the consuming centers of the East, where little live-stock 
is produced, represent a vast undertaking, and can be accomplished 
only by large organizations, which of necessity must operate with 
great efficiency, if they are to serve the public satisfactorily with 
wholesome and healthful food. The enormous additional expense 
involved in rendering this very essential public service necessarily 
reduces the percentage of profits below that secured by local slaugh¬ 
terers, notwithstanding the fact that the operation of the large unit 
is much more efficient and economical. 

Your petitioner further avers that during the hearing before the 
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said Committee, the wholesale grocers contended that by reason of 
the allowance of their intervention in this suit, they are now parties 
to the cause, upon the theory that the Government had represented 
them before, and they were parties with special interest in the decree, 
and had the right to resist a modification of it, that while not nomi¬ 
nally parties, they were actual parties at interest. One of their attor¬ 
neys further stated to the said Committee as follows: 

So far as the Southern Wholesale Grocers Association were con¬ 
cerned, we insisted that we participate in the conference with the 
Attorney-General, and we participated in the decree, although not 
nominally or actually parties, and we were admitted as parties on 
the ground that our special interests were involved, and we had a 
right to preserve that decree, the Government having acted for us 
as a beneficiarv; so that I would insist that there is no modification 
of the agreement at all, but that certain beneficiaries for whom the 
trustee had acted had been allowed to maintain the benefits of the 
decree for themselves. 

Thus the wholesale grocers charged in effect that the United States, 
through the Attorney-General, instituted and prosecuted this suit 
for their benefit, and their benefit alone, and acted merely as a trustee 
for them, and their charge carries with it the insinuation that the 
farmers, fruit growers, canners, manufacturers of foodstuffs, packers, 
producers, and consumers were sacrificed for the selfish interests of 
the wholesale grocers. The interests of the people at large are dia¬ 
metrically opposed to those of the wholesale grocers, who dominate 
and direct the heads of the great middle-man organizations of this 
country, and who make their profits by the exaction of extortionate 
tribute from both the producer and consumer. The said charge of 
the wholesale grocers also carries with it the insinuation that they 
used the Government of the United States and its Attorney- 
235 General, and this court, to destroy their most efficient com¬ 
petitors. In any event, your petitioner avers that all other 
parties in interest that would be substantially affected by the said 
decree should have been afforded an opportunity to be heard before 
its entry. Both the Federal Trade Commission and the Department 
of Justice, by reference to the packers 7 files and records, to which 
they had free access, could have easily secured, and probably did 
secure, the names and addresses of many persons, firms, associations, 
organizations, and corporations, whose interests would he adversely 
affected bv the said decree, but none of them was notified of the 
proposed decree, nor given any opportunity to be heard against it, 
while the Southern Wholesale Grocers Association, and that Associa¬ 
tion alone, was called into conference, according to its declarations, 
as above set forth. If the said charge of the wholesale grocers means 
anything at all, it means that the said consent decree was not based 
upon any consideration or adjudication of the law 7 or the facts but 
was in reality the result of an agreement forced upon the packers, 
which they were compelled to sign to save their business from de¬ 
struction. Indeed, one of the attorneys for the wholesale grocers 
stated to the said Committee as follows: “I, under this record, would 
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have dissolved the corporations and put them entirely out of busmen 
everywhere. ,, The wholesale grocers in effect declare that the said 
agreement was in reality made between them and the packers, with 
the Attorney-General acting in effect as the agent and trustee of the 
wholesale grocers, yet they admit that a contract or agreement be¬ 
tween the grocers and the packers, embodying the provisions of this 
decree, would be invalid, because in restraint of interstate trade and 
commerce, and as creating a monopoly. 

Your petitioner further avers that the handling of the unrelated 
commodities by the packers is not in itself unlawful, and their man¬ 
ner of handling it was not unlawful, and the Government so ad¬ 
mitted by the aforesaid stipulation and the provisions of the said 
decree. Your petitioner further submits that no court has power or 
jurisdiction to prohibit any person, firm, corporation, or other organi¬ 
zation from conducting any lawful business in a lawful manner, but 
such is the direct effect of the said decree prohibiting the packers 
from handling the unrelated lines. . The large defendant meat pack¬ 
ers are each separate corporations, having no relation one with the 
other or others, and no facts are alleged showing any combination 
in restraint of trade or commerce, or any monopoly. They are not 
organizations built up by the combination of many smaller organiza¬ 
tions, but each corporation is complete in itself. While this court 
can enjoin combinations in restraint of trade or commerce, or pro¬ 
ducing a monopoly, it is without power to prohibit any of the 
defendants from conducting a lawful business in a lawful manner. 
Tn addition, as hereinbefore alleged, the Webb Exporter Combination 
Act of April 10, 1918, 42 St. L. 517, permits associations 
236 and combinations of individuals and corporations, for the 
purpose of exporting, and it allows such combinations whether 
the parties thereto were or were not previously engaged in the ex¬ 
port business, and the statute is not confined to enabling only 
previously existing export corporations to combine. 

Your petitioner further avers that it seeks the restoration of its 
rights, and the protection of its property, and that it be allowed to 
distribute its goods through the defendant Armour & Company, as 
formerly, in accordance with the terms and provisions of the afore¬ 
said contract. 

Paragraph XX. 

Your petitioner further avers that the said Committee, after hear¬ 
ing the various parties in interest, made a report to the Attorney- 
General in the words and figures following: 

Report of the Inter-Departmental Committee on the Question of a 
Modification of the Consent Decree in the Case of United States 
of America v. Swift and Company and Others with Reference to 
II nr elated Commodities. 

To the Honorable the Attorney General: 

Your committee, consisting of Bayard T. Hainer, selected by the 
Secretary of Agriculture at your request, Frank C. Hall, selected by 


206 CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. ET AL. 

the Secretary of Commerce at your request, and Herman J. Gallo¬ 
way, selected by you to conduct a hearing upon the question of a 
proposal to modify the Consent Decree entered by the Supreme 
Court of the District of Columbia on February 27, 1920, in the suit 
of the United States of America v. Swift and Company and others, 
in equity, by removing the restrictions and prohibitions upon the 
defendants with reference to the manufacture, handling and distribu¬ 
tion of the unrelated commodities referred to in said decree, submits 
the following report. 

The committee, before entering upon the hearing, gave full notice 
to the parties interested and to the public generally of the time, place 
and the purpose of such hearing, and extended an invitation to all 
of those interested, including the Federal Trade Commission, to pre¬ 
sent their views if they so desired. 

Pursuant to the plan for such hearing, written communications 
expressing the views of interested parties were received by the com¬ 
mittee up to and including November 18, 1921. Several thousand 
of such communications were received. Also, pursuant to the plan 
for such hearing, and in accordance with the notices given, oral hear¬ 
ings were held by the committee beginning November 28, 1921, and 
concluded with a hearing on December 15, 1921, fifteen days being 
consumed in the actual taking of testimony. At the conclusion of 
the testimony, January 12, 1922, was fixed as the time for hearing 
oral arguments and for the filing of briefs. At the oral hearings 
fifty-six (56) witnesses appeared and were heard, and the steno¬ 
graphic transcript of this hearing covers 4,076 pages and is submitted 
herewith. 

237 Your committee has carefully examined and considered all 
testimony and communications received in this matter, to¬ 
gether with the arguments and briefs and is of the opinion that the 
following questions are raised for consideration: 

1. Did the Court have jurisdiction to render a valid decree in this 
matter, in view of the allegations in the answers and of the statements 
in the stipulations and decree that: 

«* * * while the defendants and each of them, maintain the 

truth of their answers and assert their innocence of any violation of 
law in fact or intent, they nevertheless, desiring to avoid every appear¬ 
ance of placing themselves in a position of antagonism to the Gov¬ 
ernment, have consented and do consent to the making and entry of 
the decree now about to be entered without any findings of fact, upon 
condition that their consents to the entry of said decree shall not 
constitute or be considered, an admission, and the rendition or entry 
of said decree, or the decree itself shall not constitute or be considered 
an adjudication that the defendants or any of them have in fact 
violated any lav* of the United States (Italics ours.) 

2. Did the Court have jurisdiction to grant the relief awarded in 
this decree, as to unrelated commodities, in view of the contentions 
that: 
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a. The bill does hot allege any violation of law with reference to 
unrelated commodities. 

b. The relief granted is an absolute prohibition of the corporate 
defendants in engaging in the manufacture and distribution of un¬ 
related lines and is not confined to a restraint of the defendants from 
committing unlawful acts in carrying on this business, which is not 
of itself an unlawful business. 

c. The relief granted is broader than either the allegations of the 
bill or the relief prayed for therein. 

d. The decree imposes penalties in excess of those authorized by 
the Anti-Trust Laws. The remarks of Chief Justice White, at pp. 
77 and 78 in the decision in the case of Standard Oil Company v. 
United States of America, 221 U. S'., 1, are urged upon the committee 
in support of this contention. Such remarks are as follows: 

“As penalties which are not authorized by law may not be inflicted 
by judicial authority, it follows that to meet the situation with which 
we are confronted the application of remedies two-fold in character 
becomes essential. 1st. To forbid the doing in the future of acts 
like those which we have found to have been done in the past which 
would be violative of the statute. 2nd. The exertion of such meas¬ 
ure of relief as will effectually dissolve the combination found to 
exist in violation of the statute, and thus neutralize the extension 
and continually operating force which the possession of the power 
unlawfully obtained has brought and will continue to bring about. 

“In applying remedies for this purpose, however, the fact must not 
be overlooked that injury to the public by the prevention of an undue 
restraint on, or the monopolization of trade or commerce is the 
238 foundation upon which the prohibitions of the statute rest, 
and moreover that one of the fundamental purposes of the 
statute is to protect, not to destroy, rights of property.” 

3. Is the decree as to the unrelated commodities proper in view 
of the fact that the Federal Trade Commission, in the testimony 
given at the hearing, stated that they have no evidence of a mo¬ 
nopoly by the defendants or of a combination or conspiracy among 
the defendants with reference to unrelated commodities, but that 
they justify such decree upon the ground of the menace of the 
potential power of the defendants to acquire such a monopoly (see 
pages 2143, 2148, 2149, 2150, 2170, 2171, and 2304 of hearing 
before Inter-Departmental Committee), and in view of the further 
fact that the Supreme Court of the United States, in the case of 
United States of America v. United States Steel Corporation and 
others, 251 U. S., 417, decided on the first day of March, 1920, after 
the entry of the decree in this case, at pp. 450 and 451 of such 
decision, says: 

“The Government, therefore, is reduced to the assertion that the 
size of the corporation, the power it may have, not the exertion of 
the power, is an abhorrence to the law, or as the Government says, 
‘the combination embodied in the Corporation unduly restrains com- 


208 CALIF. COOPERATIVE CANNERIES VS. U. 8. OP A. ET AL. 


petition by its necessary effect (the italics is the emphasis of the 
Government) and therefore is unlawful regardless of purpose.’ ‘A 
wrongful purpose,’ the Government adds, is ‘matter of aggravation.’ 
The illegality is statical, purpose or movement of any kind only its 
emphasis, t’o assent to that, to what extremes would we be led? 
Competition consists of business activities and ability—they make 
its life; but there may be fatalities in it. Are the activities to be en¬ 
couraged when militant, and suppressed or regulated when trium¬ 
phant because of the dominance attained? To such paternalism 
the Government’s contention, which regards power rather than 
its use the determining consideration, seems to conduct. Certainly 
conducts we may say, for it is the inevitable logic of the Govern¬ 
ment’s contention that competition must not only be free, but that 
it must not be pressed to the ascendency of a competitor for in 
ascendency there is the menace of monopoly. 

“We have pointed out that there are several of the Government’s 
contentions which are difficult to represent or measure, and, the one 
we are now considering, that is the power is ‘unlawful regardless 
of purpose.’ is another of them. It seems to us that it has for its 
ultimate principle and justification that strength in any producer 
or seller is a menace to the public interest and illegal because there 
is potency in it for mischief. The regression is extreme but short 
of it the Government cannot stop. The fallacy it conveys is mani¬ 
fest.” 

4. It is also urged that the operation of the decree with respect to 
unrelated commodities is a restraint of trade and commerce in such 
lines and is, therefore, in conflict with the purpose and intent of 
the Anti-Trust Laws. 

239 5. The further contention is made that the enforcement of 

the decree works an injury to the public generally and espe¬ 
cially to producers, growers and canners of fruits and vegetables in 
that it deprives them of one method of distribution of their products, 
w T hich method was formerly open to them and entirely eliminates 
the defendants as one class of competitors, leaving only one other 
class, namely, the wholesale grocers, to dominate the entire field of 
distribution. 

6. It is also contended that the decree with respest to unrelated 
lines is contrary to public policy in that it prohibits and restrains 
the defendants from engaging in export trade of the farm products 
of the United States and would also hinder and prevent the defend¬ 
ants from participating in the organization or operation of such an 
export company, as is authorized by the Webb Export Trade Act. 

7. Is the retention of the provisions of this decree with reference, 
to unrelated commodities contrary to public policy or do such pro¬ 
visions longer serve any useful purpose in view of the fact that 
it is contended that the “Packers and Stockyards Act 1921,” enacted 
by Congress since the entry of this decree, confers upon the Secretary 
of Agriculture full power and jurisdiction to supervise and regulate 
the activities of the meat packers with reference to the unrelated 
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commodities mentioned in the decree, as well as other matters, and 
thus fully protects the public interest therein. 

There are several other questions of more or less importance raised 
and presented in the consideration of this request for a.modification, 
which it is unnecessary to here state. 

All of the questions presented by this request for a modification 
and at the hearing conducted thereon were strenuously opposed and 
ably argued by counsel for the wholesale grocers. 

Your committee has come to the conclusion that such grave and 
far-reaching questions which affect not only the provisions of the 
decree with respect to unrelated commodities but which also strike 
at the very foundation of the entire decree and are of such vital 
interest to the public generally are matters which, regardless of what 
position the Attorney General might assume, must be ultimately 
decided by the court which entered the decree before any modification 
could be made, and as those who most strongly oppose any modi¬ 
fication (namely, the wholesale grocers) are now parties to this cause, 
by intervention, which intervention has been sustained by the court 
since the request for this hearing before the Attorney General was 
granted, it seems that the way is now open for those who urged a 
modification and who so earnestly contended that they have been 
seriously injured by this decree and have never had their day in 
court, to present such questions and contentions in the first instance 
to the court for decision, without the same being in any way pre¬ 
judged by the Attorney General. 

Therefore, your committee feels that this request by the California 
Co-operative Canneries Company and others for a modification of 
this decree should be presented in the first instance to the 
240 Court which entered this decree and not to the Attorney 
General. 

Respectfully submitted, 

BAYARD T. HAINER, 

FRANK C. HALL, 

HERMAN J. GALLOWAY, 
Chairman, Inter-Departmental Committee. 

January 20, 1922. 

Paragraph XXI. 

In answer to Senate Resolution No. 211, of February 3, 1922, 
the Attorney-General transmitted to the Senate the following reply: 

To the Senate of the United States: 

In answer to the Resolution of the Senate of the United States, 
being Senate Resolution 211, dated February 3, 1922, I beg to trans¬ 
mit the following: 

Such Resolution provides “that the Attorney-General of the United 
States be requested to report to the Senate what steps, if any, have 

14—4071a 
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been taken to enforce and carry out the terms of said decree,” 
being the decree entered by the Supreme Court of the District of 
Columbia on February 27, 1920, in the suit of the United States 
of America v. Swift and Company and others, in Equity No. 37623, 
a copy of which decree is attached hereto and marked Exhibit “A.” 
This decree, among other things, prohibits the defendants from own¬ 
ing capital stock or other interest in Public Stockyard Market Com¬ 
panies, Stockyard Terminal Railroads, or Stockyard Market News¬ 
papers, and provides that within ninety days from the entry of such 
decree such defendants as have any such interest shall file in Court 
a plan or plans for divestment of their interests. It is also provided 
that if the defendants shall not have disposed of their interests within 
the time so fixed by the Court, and the Court upon application shall 
determine that such defendants have been unable, despite due dili¬ 
gence, to dispose of the same upon reasonable terms, the Court 
may extend the time during which such ownership may continue 
until the defendants dispose of those interests. 

In accordance with the provisions of this decree the defendants 
filed in Court plans for the sale of these interests, and one set of such 
plans consisted of an offer for the purchase of the same, but upon ob¬ 
jection by the Government these plans were rejected by the Court. 
The defendants have since fild othr plans, among which were plans 
for offering such holdings for sale to the public through designated 
Sales Agents with a fixed minimum price at which such sales might 
be made, but these plans upon the objection of the Government, were 
likewise rejected by the Court. Some small blocks of stock and 
some stock in small Stockyard Companies have been disposed of un¬ 
der said decree and such dispositions have been approved by the 
Court. The Government then filed a petition urging the Court to 
take over these holdings and appoint a Trustee or Receiver to dis¬ 
pose of them and after argument the Court in a Memorandum of 
Decision indicated that it felt the defendants should have reason¬ 
able opportunity to dispose of their own holdings and that whether 
the defendants had been given such a reasonable opportunity, 
241 depended upon the adequacy of the offers for such stock 
wdiich had been made to such defendants, that in order to de¬ 
termine this the Court must know* the value of such holdings 
and, therefore, the Court ordered the taking of testimony to ascer¬ 
tain the value thereof. 

The Morris group of defendants then filed a plan substantially 
like that adopted by the Court in the case of the United States v. 
The Union Pacific Railroad Company. This plan requested tw’o 
and one-half years’ time for disposing of the holdings and after ob¬ 
jection to the same by the Government the Court approved it with 
modifications. The plan as modified provided for one year within 
which the defendants were to dispose of their holdings; in the 
meantime the stock to be deposited with a depositary and not to 
be voted except upon order of Court, the dividends to accumulate 
in the hands of such depositary during the life of such plan. 

The Wilson Group of defendants filed a plan similar to the plan 
of the Morris Group of defendants, which w’as also approved by the 
Court with some modifications. 
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The stockyard holdings of Cudahy Group of Defendants were 
not large ana they have disposed of considerable of their holdings 
which dispositions have been reported to and approved by the 
Court, ana they are now engaged in an effort to sell the remainder 
of their stockyard holdings. 

The Armour and Swift Group of Defendants filed new plans 
which are substantially alike and which were approved by the Court. 
These plans granted one year within which such defendants were 
to dispose of their holdings. During the life of the plan the stock 
held by such defendants was to be deposited with a depositary ap¬ 
pointed by the Court. The Court also, under this plan, appointed 
Honorable George Sutherland, of Salt Lake City, Utah, and Hon¬ 
orable Henry W. Anderson, of Richmond, Virginia, as Trustees to 
vote the stock coming under such plans and gave to such Trustees 
certain visitorial and inquisitorial powers over the Stockyards com¬ 
ing under these plans. The Trustees, shortly after accepting their 
appointment, accompanied by a representative of the Department of 
Justice, made a trip of inspection of the Yards in which they were 
interested and conducted public hearings at the places which they 
visited. The Trustees then made a report to the Court as to the 
results of such investigation, in which they reported the Yards 
were well managed and operated and that there was no reason for 
a change in management. The approval by the Court of these plans 
abrogated the prior order of the Court for a valuation of such 
holdings. 

None of the plans approved by the Court have as yet expired and 
the extensions of time contained in such plans were allowed by the 
Court upon a showing bv the defendants that they had used due 
diligence in their effort to sell such interests but they have been 
unable to sell the same at any reasonable price, principally because 
of the difficulty, if not impossibility of disposing of such large hold¬ 
ings during the unsettled business conditions which have existed prac¬ 
tically continuously since the entry of this decree. 

The decree also enjoins the corporation defendants from using 
their distributive facilities in any manner for the purchase, 
242 sale, handling, transporting, distributing or otherwise deal¬ 
ing in certain commodities commonly referred to as “unre¬ 
lated” to the meat packing industry, which commodities are enum¬ 
erated in such decree and are principally wholesale grocery lines. 
The decree also enjoins the corporation defendants from engaging 
in or carrying on, either for domestic or export trade, the manufac¬ 
turing, jobbing, selling, distributing or otherwise dealing in such 
unrelated commodities, and their owning anv capital stock in corpo¬ 
rations engaged in manufacturing, selling, distributing or otherwise 
dealing in such unrelated commodities. The individual defendants 
are enjoined from owning, severally or collectively, voting stock ag¬ 
gregating 50 per cent or more in any corporation, or a half interest 
or more in any firm or association, which corporation, firm or as¬ 
sociation is engaged in manufacturing, jobbing, selling, transporting, 
distributing or otherwise dealing in certain unrelated commodities 
enumerated in such decree, which enumeration omits some of the 
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articles prohibited to the corporation defendants. The decree also 
provides that the defendants should at once begin to dispose of 
their stocks of unrelated commodities, on hand and the cap¬ 
ital stocks of corporations, or interests in firms and associ¬ 
ations, handling, etc., such unrelated commodities, which de¬ 
fendants are prohibited by the decree from owning, and the 
defendants shall continue to dispose of these goods and interests 
as rapidly as may be consistent with the nature of the business but 
at all events should have complete!}’ disposed of the interests con¬ 
nected with unrelated lines within two years from the entry of the 
decree. The time for the complete divestment of the defendants of 
the prohibitive holdings with reference to unrelated lines has not yet 
expired. However, some holdings of defendants in some corporations 
dealing, etc., in such unrelated lines have been disposed of by de¬ 
fendants and such dispositions have been reported to and approved 
by the Court. The defendants, upon the entry of the decree, began 
a process of elimination of the stocks of merchandise of the prohib¬ 
itive unrelated lines and the Department of Justice is now informally 
informed that some of such interests have been completely elimi¬ 
nated and others about so, and that when the time for complete di¬ 
vestment of these interests expires the Department of Justice believes 
it will then be its duty to require a formal showing in Court as to 
such matters. The Armour Group of defendants on February 2, 
1922, made a showing by a petition to the Court that due to the 
present financial conditions of the country they had been unable as 
yet to dispose of their interests in certain factories manufacturing 
such unrelated commodities and asked an extension of time of one 
year for complete divestment of their unrerdated lines. The Court 
granted to such Armour Group of Defendants an extension of time of 
six months on these matters, the Government consenting to such 
six months, but not a year’s extension. 

The Department of Justice has also been asked to request the 
Court to modify this decree with reference to unrelated lines, all of 
which will be more fully discussed hereafter in this report. 

The decree also prohibits the defendants from owning, operating 
or conducting retail meat markets except those conducted 
243 by defendants at their several plants for the accommodation 
of their employes. The decree provides that the defendants 
shall, within nine months, completely divest themselves of such pro¬ 
hibited interests in retail meat markets. After an investigation the 
Department of Justice has secured no information showing that de¬ 
fendants now own, operate or conduct any retail meat markets, ex¬ 
cept those which they are permitted to maintain under this decree and 
the Department is advised that the defendants do not now own, oper¬ 
ate or conduct any such retail meat markets. Therefore, no activity 
upon the part of the Department of Justice has, as yet, been necessary 
in carrying out this portion of the decree. The Department expects to 
continue its efforts to learn of any such holdings. 

The decree also enjoins the defendants from owning any interest 
whatsoever in public cold storage warehouses, now maintained by 
these defendants at stockyards where they maintain packing plants 
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and may own, maintain or lease cold storage facilities required for 
storage of commodities in which they may be interested. The de¬ 
cree also requires defendants within nine months to dispose of the 
prohibited interests in public storage warehouses. The information 
now in the hands of the Department of Justice resulting from careful 
investigation shows that only very small interests of defendants in 
public cold storage warehouses are affected by this decree. Some of 
these interests consisted of such warehouses operated by defendants 
upon leased properties, the leases of which have been terminated since 
the entry of this decree and the operation of such warehouses aban¬ 
doned by the defendants. 

The decree also enjoins the corporation defendants from engaging 
in the business of buying, collecting, selling, distributing or otherwise 
dealing in fresh milk and cream and enjoins the defendants from 
owning any interest in any corporation, firm or association engaged 
in such business. It is provided, however, that these injunctions 
shall not prevent such activities upon the part of the defendants in 
connection with their manufacture of condensed, evaporated or 
powdered milk, oleomargarine, butter substitute, butter, ice cream, 
cheese or butter-milk. The Department of Justice at this time after 
investigation has no information causing it to believe that these pro¬ 
visions of the decree are being violated and is advised that the cor¬ 
poration defendants are not so dealing in fresh milk and cream and, 
therefore, no action by the Department has, as yet been necessary 
in the enforcement of such provisions. 

The provisions of the decree with reference to public stockyards, 
stockyard terminal railroads, and stockyard market newspapers, were 
by the terms of the decree itself the first provisions requiring action 
and for this reason the efforts of the Department of Justice in the 
enforcement of this decree were at first centered largely upon these 
matters. Because of the difficulties encountered in disposing of 
these holdings and the importance to the public generally of the 
questions involved very careful consideration and study has been 
given to such matters. 

The Senate Resolution also requests the Attorney General to report 
to the Senate “what modification, if any, has been proposed to him or 
is being considered by him with a view to his applying to 
244 the Court for the adoption thereof.” 

Sometime ago, the California Co-operative Canneries Com¬ 
pany, a co-operative company, owning fruit canneries the stockholders 
of which are fruit farmers and growers, represented to the Department 
of Justice that they had been selling their products (canned fruits), 
under a contract to, and thus using the distributing system of one of 
the defendant companies, namely, Armour & Company. They also 
contended that this decree deprived them of this outlet for their 
goods, decreased competition in the distribution of them and they 
raised many other questions as to such decree. They requested the 
Attorney-General to petition the Court for a modification of this de¬ 
cree so as to remove the injunctions, prohibitions and orders in such 
decree relating to unrelated lines. Should the Court modify this de¬ 
cree as requested by these applicants it would mean the elimination 
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of the injunctions, prohibitions and orders contained in paragraphs 
Third, Fourth, Fifth and Twelfth of said decree, and those contained 
in the following part of paragraph Eight of said decree, to wit: 

“not specifically mentioned and described in paragraph fourth 
hereof 

those contained in the following part of paragraph Fourteenth of 
said decree, to wit: 

“provided, however, that nothing in this paragraph contained shall 
limit the effect of the injunction contained in paragraphs fourth and 
fifth of this decree.” 

those contained in the following part of paragraph Sixteenth of said 
decree, to wit: 

“or corporation, firm, or association manufacturing, jobbing, selling, 
distributing, transporting, (except as common carriers), or otherwise 
dealing in any of the commodities mentioned and described in para¬ 
graphs fourth and fifth of this decree.” 

and those contained in the following part of paragraph Seventeenth 
of said decree, to wit: 

“or incorporations, firms, or associations manufacturing, jobbing, 
selling, transporting, except as common carriers, distributing or other¬ 
wise dealing in any of the commodities mentioned and described in 
paragraphs fourth and fifth of this decree.” 

Following such request by the California Co-operative Canneries 
Company, several other interests including canners, manufacturers, 
some agricultural organizations and individual farmers requested 
that the decree be so modified. At no time have the defendants or 
any of them, or anyone claiming to represent the defendants or any 
of them, either moved in Court or requested the Attorney General to 
move in Court for a modification of such decree with reference to un¬ 
related commodities. The Attorney General was considering the re¬ 
quest for a modification of this decree when the representatives 
245 of the Southern Wholesale Grocers Association and of the 
National Wholesale Grocers Association requested to be heard 
by the Department of Justice upon this matter. Such hearing was 
granted before Assistants of the Attorney General, at which time 
counsel for each Association appeared and stated their contentions 
and requested a further hearing at w T hich such Associations might 
produce witnesses to substantiate their contentions. They were in¬ 
formed by those conducting the hearing that the Attorney General 
was then out of the city and upon his re-um in a few days their re¬ 
quest would be presented to him for his action. The next day fol¬ 
lowing such hearing, without the knowledge of or notice to the De¬ 
partment of Justice or any of its representatives, the Southern Whole¬ 
sale Grocers Association filed in Court a petition for intervention and 
procured the entry of an order allowing such intervention. Upon 
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learning of this action the Government moved to set aside and vacate 
such omer and to strike out the intervention. After argument, the 
Court rendered its opinion upon this question in a memorandum of 
decision, which is as follows: 

* * * * * * * 

Without deciding that petitioners have an undeniable legal right 
to intervene, it is considered that upon the facts alleged in their 
petition it is fair and just that they should be allowed to intervene, 
not to take control of the plaintiff’s side of the proceedings, but for 
the limited purpose stated in their petition, namely, to be heard in 
opposition to any modification of the decree that would deprive them 
of the protection now secured by it, for the following reasons, when 
taken together: 

1. The decree was, in part, at least, the fruit of their own efforts; 

2. They abandoned the pursuit of other remedies in reliance upon 
this decree; 

3. The protection afforded them by this decree might have been 
secured in a proceeding in their own name and behalf; 

4. The change suggested would leave them in an embarrassed po¬ 
sition in now seeking to secure the same protection; 

5. The decree ought not to be modified unless the Court is con¬ 
vinced that the public interest requires it; and the petitioners fairly 
represent a large and well defined portion of the public whose posi¬ 
tion will enable them, and whose interest will prompt them, to pre¬ 
sent to the Court facts or reasons which, among others, the Court 
ought to hear and consider before allowing the decree to be changed. 

This decision must not be understood as opening the door to all 
would be intervenors who may consider themselves interested in the 
decree or any change therein, but as strictly limited to the facts al¬ 
leged in this petition, which are in law admitted by the motion to 
strike out. * * * 

Following this decision, the Court allowed a similar intervention 
by the National Wholesale Grocers Association. 

Prior to this decision by the Court the Attorney General deter¬ 
mined to allow the hearings so requested by such Wholesale Grocers, 
and as the Department of Agriculture and the Department of Com¬ 
merce are both vitally interested and greatly concerned with 
246 the economic questions which this request presented the At¬ 
torney General sought the cooperation and assistance of the 
Secretary of Agriculture and the Secretary of Commerce in determin¬ 
ing this matter, and upon his request the Secretaries of Agriculture 
and Commerce, respectively, each appointed a representative to par¬ 
ticipate with the representative appointed by the Attorney General 
in this hearing. In pursuance of the plan for such hearing, the At¬ 
torney General caused to be sent to each person, firm or corporation 
which had communicated with him, or whose communications to 
others had been referred to him, a letter of which the following is a 
iwpyl 
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Dear Sir: 


Department of Justice, 
Washington. 


HJG-mpb. 


October 12, 1921. 


I am directed by the Attorney General to acknowledge for him the 
receipt of your communication of recent date, expressing your views 
concerning any modification of the consent decree in the case of 
United States v. Swift and Company and others, being the so-called 
“Packers Case.” 

Of course any modification of this decree would have to be made 
by the court which entered the same, and could not be made by the 
Attorney General or the Department of Justice. 

A request has been made to the Attorney General by interests other 
than the Packers, the more important of such interests being grow¬ 
ers and canners of fruits and vegetables, that he favor and urge a 
modification of this decree so as to permit the Packers to handle un¬ 
related lines, especially wholesale grocery lines. The Attorney Gen¬ 
eral is considering this request and in order to enable him to come 
to a proper conclusion upon the same he has arranged for a com¬ 
mittee, consisting of Honorable B. T. Hainer, selected by the Secre¬ 
tary of Agriculture, F. C. Hall, selected by the Secretary of Com¬ 
merce, and the writer, selected by the Attorney General, to hear the 
contentions of both those opposing such a modification. After the 
hearing this committee will render a report, accompanied by the rec¬ 
ord of such hearing, to the Attorney General, who will then decide 
what his position will be upon this request. 

The committee will receive written statements from anyone (in¬ 
cluding firms, associations, corporations, etc.) who may wish to 
present the same, setting out their views as to such a modification, to¬ 
gether with the reasons therefor. These statements should be mailed 
to the Attornev General, Washington, D. C., on or before November 
18th, 1921. 

Beginning November 28, 1921, and continuing so long thereafter 
as the committee may think necessary, the committee will hear, at 
the office of the Department of Justice at Washington, D. C., anyone 
who wishes to present orally their views upon this matter. Those 
desiring to appear personally and present orally their views should 
advise the Attorney General of such desire before November 18th, 
1921, as an effort will be made by the committee to notify them of a 
definite time when they may be heard. 

247 All matters presented, whether orally or in writing, will be 
given the most careful consideration. 

Very truly yours, 

HERMAN J. GALLOWAY, 

Special Assistant to the Attorney General. 


The progress of such hearing and the conclusions of the Commit* 
tee are shown by the report wiiich w as rendered by the Committee 
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on January 20,1922, a copy of which is attached hereto and marked 
“Exhibit B.” This report was on such date presented to the Attor¬ 
ney General and copies thereof immediately furnished to the Secre¬ 
tary of Agriculture and the Secretary of Commerce and after careful 
consideration of the same by the Secretaries and the Attorney Gen¬ 
eral, and after several conferences with them upon the matter, on Feb¬ 
ruary 7, 1922, in agreement and in accord with the views of the Sec¬ 
retaries, the Attorney General approved such report and issued the 
following official statement thereon. 

On the question of a modification of the Consent Decree in the 
case of United States of America v. Swift & Company and others, 
with reference to unrelated commodities, I have come to the conclu¬ 
sion that such grave and far-reaching questions which affect not 
only the provi-ons of the decree with respect to unrelated commodi¬ 
ties but which also strike at the very foundation of the entire decree 
and are of such vital interest to the public generally are matters 
which, regardless of what position the Department of Justice might 
assume, must be ultimately decided by the court which entered the 
decree before any modification could be made, and as those who 
most strongly oppose any modification (namely, the wholesale 
grocers) are now parties to this cause, by intervention, which inter¬ 
vention has been sustained by the court since the request for this 
hearing before the Attorney General was granted, it seems that the 
way is now open for those who urged a modification and who so 
earnestly contended that they have been seriously injured by this 
decree and have never had their day in court, to present such ques¬ 
tions and contentions in the first instance to the court for decision, 
without the same being in any way prejudged by the Attorney Gen¬ 
eral. 

Therefore, I feel that this request by the California Co-operative 
Canneries Company and others for a modification of this decree 
should be presented in the first instance to the Court which entered 
this decree and not to the Attorney General. 

****** * 

Paragraph XXII. 

Your petitioner further avers that for the reasons specifically set 
forth in the aforesaid report of the said Inter-Departmental Commit¬ 
tee, and for the other reasons in this petition set forth, the said con¬ 
sent decree of February 27, 1920, should be entirely vacated, or it 
should be radically modified so as to permit the use of the packers’ 
distributing facilities in the marketing of the unrelated commodities, 
either by allowing the packers to engage in dealing in such com¬ 
modities as before the said decree was entered, or by allow- 
248 ing them to handle such commodities upon a commission 
basis, or in some other efficient way. 


218 


CALIT. COOPERATIVE CANNERIES VS. U. S. OF A. ET AL. 


Paragraph XXIII. 

Your petitioner is advised that the wholesale grocers will deny its 
right to be heard by this Court on the question of vacating or moaify- 
ing the said decree, although they vigorously insist on their rignt 
to be heard in this suit for the protection of their alleged special in¬ 
terest, which is in reality the protection of the monopoly effected for 
them by the said decree; but your petitioner avers that it has a much 
more special and legitimate interest in this litigation than the whole¬ 
sale grocers, and has much more right to intervention than they have, 
and as they have been allowed to intervene for the purpose of being 
heard in opposition to the vacation or modification of the said decree, 
your petitioner is entitled to intervene for the purpose of being heard 
in favor of the vacation or modification of the said decree, and partic¬ 
ularly so, because neither the plaintiff nor the defendants are willing 
to take any affirmative action in disturbing the said decree. 

Paragraph XXIV. 

When the Court was considering the question whether the South¬ 
ern Wholesale Grocers Association, the National Wholesale Grocers 
Association, and others, should be allowed to intervene in this suit, 
at the close of the oral arguments of counsel, the Court stated as 
follows: 

I should like to have counsel on both sides consider carefullv 
whether the intervention, if granted, would have any effect upon the 
consent decree. The suggestion has been made that it would. 

Counsel will remember that the defendants never admitted anv 
fact alleged in the bill, but, on the contrary, denied the existence of 
any facts that would entitled the Government to a decree. They con¬ 
sented to a decree, and the Court proceeded upon the theory that the 
jurisdiction of the Court was determinable by the strength of the 
allegations in the bill. 

Counsel must not forget, however, that this decree may be some¬ 
what technical in the fact that the Court never found any fact upon 
evidence, and rendered a decree merely by consent of defendants, 
upon the strength of unproved allegations. If this intervening pe¬ 
tition, or the petitions of other interveners, by adopting the allegations 
in the original bill, undertake to prove those matters of fact as facts, 
it may be that the defendants would then have a right to withdraw 
their consent, and go into the trial of the questions of fact. 

Your petitioner avers that the foregoing ruling of this Court is in 
effect a judicial suggestion that it may not have been within the 
power of this Court, in the state of the mandatory record presented, 
to pass the said decree, and that it may not withstand an attack on its 
validity or the correctness of its provisions. 
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249 Prayers. 

The premises considered, your petitioner respectfully prays as 
follows: 

1. That after due notice to all of the parties and interveners herein, 
and after an opportunity afforded them to be heard in the premises, 
an order may pass permitting your petitioner to intervene herein, for 
the purposes set forth in this petition. 

2. That your petitioner may also be heard herein as amicus curiae. 

3. That the said consent decree of February 27, 1920, may be 
vacated in its entirety, or that it may be so modified as to allow the 
defendants to resume their dealing in the so-called unrelated com¬ 
modities, as before the entry of the said decree, or to allow them to 
use their distribution facilities for the purpose of moving the same, 
either upon a commission basis, or upon some other efficient basis. 

4. That your petitioner may have such other and further relief in 
the premises as tne Court may deem just and proper. 

And, as in duty bound, your petitioner will ever pray, etc. 

CALIFORNIA COOPERATIVE CANNERIES, 

Bv FRANK J. HOGAN, 

* * 

Attorney. 

Frank J. Hogan, being first duly sworn, deposes and says that he 
is the attorney of the California Cooperative Canneries, the petitioner 
named in the foregoing petition by it by him subscribed, and that 
he is duly authorized to sign the said petition and to make this 
affidavit; that on information and belief, derived from one of the 
principal officers of the said petitioner, and from other persons and 
other sources, affiant says that the matters and things set forth in 
the said petition are true, as he verily believes. 

FRANK J. HOGAN. 

Subscribed and sworn to before me this 17th day of April, 1922. 

[Notarial Seal.] MARIE McDONALD, 

Notary Public, D. C. 


250 Answer and Objections to Motion to Intervene of California 

Cooperative Canneries. 

Failed Mav 6, 1922. 

******* 

Come now Southern Wholesale Grocers’ Association, Henry G. 
Sears Company, John Hoffman and Sons Company, Mason, Ehrman 
& Company, J. M. Radford Grocery Company, Southern Distributing 
Company, Hall Grocery Company, Albert Mackie & Co., Ltd., The 
Hicks Co., W. D. Cleveland & Sons, Rapides Grocery Company, and 
Oliver Finnie Grocery Company, by their attorney, Edgar Watkins, 
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and file this their joint answer-in law and in fact to the motion for 
leave to intervene presented by California Cooperative Canneries and 
to the intervening petition filed with said motion, and for cause why 
said motion should not be granted jointly and severally say: 

Paragraph 1. 

These interveners being advised, submit that the motion to file 
the petition of intervention made by California Cooperative Canneries 
should not be granted for 

(a) That it appears from said petition of intervention that there 
is nothing now pending or proposed in this cause; 

(0) That it appears from the petition of intervention filed by 
said California Cooperative Canneries as part of its motion herein 
that said proposed intervener is without legal interest in the decree 
heretofore entered in the main cause; and 

(r) That it further appears that said decree was entered bv con¬ 
sent and is a final decree over which this court has no jurisdiction 
other than jurisdiction to enforce said decree; and 

251 (d) That it further appears that said petition of inter¬ 
vention states no sufficient facts to sustain a cause of action or 

support any relief on behalf of said intervener. 

Paragraph 2. 

Further objecting to the motion to file an intervention by the 
California Cooperative Canneries, these interveners say that said 
intervention should not he granted for the following additional 
reasons, to wit: 

(a) There is no suit pending. A final decree was heretofore on 
February 27, 1920 entered in this cause, as appears of record herein 
and as also appears in the said intervening petition here sought to be 
filed. 

( b ) Because the intervening petition sought to be filed by Cali¬ 
fornia Cooperative Canneries shows on its face that said corporation 
has no interest in this suit, paragraph 2 of the proposed intervention, 
which according to paragraph 3 thereof is the basis of the claim of 
interest, showing that the alleged contract set up in paragraph 2 is 
unilateral, without consideration and void. 

(c) Because said contract set up in said paragraph of the said 
proposed intervention in section 11 thereof is made subject to the 
regulations of the Food Administration, Federal Trade Commission 
and other federal agencies, and said contract being subject thereto 
is contrary to the regulations of the Food Administration and the 
decree of this court of February 27, 1920. 

( d ) Because it appears from paragraphs 4 and 12 of the proposed 
intervention that the claimed interest of the Canneries under 

252 the control alleged in paragraph 2 has been terminated and 
cannot now be enforced; the only remedy, if any, being a 

suit at law for the breach by Armour & Company of the said claimed 
contract. 
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(e) Because said proposed intervention shows on its face that 
the original defendants in this cause have obtained benefits from the 
said decree of February 27, 1920 by depriving these interveners 
hereinbefore named of rights which without said decree they would 
have had before the Interstate Commerce Commission. 

(/) Because the motion to intervene herein and the intervention 
proposed to be filed therewith by the California Co-operative Can¬ 
neries is in effect a bill of review or a supplemental bill in the nature 
of a bill of review, and the same was not filed within two years after 
the entry of the decree of February 27, 1920 as required by equity 
rule 62 of this court. 

(g) Because of the laches of the proposed intervener in filing the 
motion here presented. 

Paragraph 3. 

Interveners hereinbefore named object to granting the motion to 
file the intervention of the California Co-operative Canneries because 
a final decree was entered herein on February 27, 1920 and said pro¬ 
posed intervener is concluded by said decree and cannot, under the 
law and principles of equity, become an intervener except in sub¬ 
ordination to and in recognition of the propriety of the main pro¬ 
ceeding heretofore had in this case, including recognition of and sub¬ 
ordination to the validity and propriety of said decree of February 
27, 1920. 

253 Paragraph 4. 

Your interveners herein and named above object to granting the 
motion of said California Co-operative Canneries to file intervention 
herein and object to parts of said proposed intervention because such 
parts are impertinent and should not be considered or permitted to 
be filed. The impertinent parts are as follows: 

(a) Paragraphs 8 and 9 of said proposed intervention should be 
stricken for impertinence, the matters therein stated, except as al¬ 
ready of record in this cause, having no materiality to any issue 
herein. 

(b) All the allegations of paragraph 12 of said proposed inter¬ 
vention, except possibly the nrst two paragraphs thereof, are im¬ 
pertinent and refer to matters in nowise material in this cause and 
should not be considered. 

(c) All the allegations of paragraph 13 of said proposed inter¬ 
vention are impertinent and refer to matters in nowise material in 
this cause or on this motion and should not be considered. 

(d) All the allegations of paragraph 14 of said proposed inter¬ 
vention are impertinent and refer to matters in nowise material in 
this cause or on this motion should not be considered. 

(e) All the allegations of paragraph 15 of said proposed interven¬ 
tion are impertinent and refer to matters in nowise material in this 
cause or on this motion and should not be considered- 

(/) All the allegations of paragraph 16 of said proposed inter- 
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vent ion, except the second sentence thereof, are impertinent and 
refer to matters in nowise material in this cause or on this 

254 motion and should not be considered. 

( g ) All the allegations of paragraph 18 of said proposed 
intervention are impertinent and refer to matters in nowise material 
in this cause or on this motion and should not be considered. 

(h) All the allegations of paragraph 19 of said proposed interven¬ 
tion are impertinent and refer to matters in nowise material in this 
cause or on this motion and should not be considered. 

(<) All the allegations of paragraph 20 of said proposed interven¬ 
tion are impertinent and refer to matters in nowise material in this 
cause or on this motion and should not be considered. 

(;) All the allegations of paragraph 21 of said proposed interven¬ 
tion are impertinent and refer to matters in nowise material in this 
cause or on this motion and should not be considered. 

(1*) All the allegations of paragraph 23 of said proposed interven¬ 
tion are impertinent and refer to matters in nowise material in this 
cause or on this motion and should not be considered. 

(/) All the allegations of paragraph 24 of said proposed interven¬ 
tion are impertinent and refer to matters in nowise material in this 
cause or on this motion and should not be considered. 

Without waiving their objections in law and praying the same 
benefit and advantage as though this were a case of a motion to dis¬ 
miss the proposed intervention, these interveners, in answer to the 
said motion for leave to file, and answering said proposed intervening 
petition, jointly say: 

255 Paragraph 5. 

Interveners being without knowledge are unable either to admit 
or deny paragraphs 1 and 2 of the proposed intervention; but as 
they do not know and cannot set forth what the facts are, they pray 
that said paragraphs be taken as denied. 

Paragraph 6. 

Interveners deny paragraph 3 of the proposed intervention. 

Paragraph 7. 

Interveners are without knowledge as to how much, if any, of the 
output of California Cooperative Canneries claimed in paragraph 4 of 
the proposed intervention to have been taken by Armour & Com¬ 
pany, was so taken, and as to the rest of said paragraph 4 interveners 
deny the same. 

Paragraph 8. 

Interveners, answering paragraph 5 of the proposed intervention, 
admit that Armour & Company had prior to the entry of the decree 
herein, and by reason of special advantages growing out of their 
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ownership of private cars and the rates and privileges granted to 
them by interstate carriers, built up a large and efficient system for 
the distribution of those food commodities which by the decree 
herein they were gnjoined from further distributing. Interveners, 
except Southern Wholesale Grocers’ Association which is not en¬ 
gaged in buying or selling, admit that they were in competition, 
prior to the entry of the decree herein, with said Armour & Com¬ 
pany in the distribution of such food commodities, and interveners, 
other than Southern Wholesale Grocers’ Association, further say that 
they were also in competition with some five thousand other 

256 wholesale grocers in the distribution of the same commodi¬ 
ties. Interveners admit that they have heretofore been given 

leave to intervene in this cause and have intervened herein. Any 
inference or statement in said paragraph 5 not in this paragraph 
admitted is expressly denied. 

Paragraph 9. 

Interveners deny paragraph 6 of the proposed intervention. 

Paragraph 10. 

Interveners, answering paragraph 7 of the proposed intervention, 
admit that the original decree was entered herein without process 
directed to the California Cooperative Canneries but say on informa¬ 
tion and belief that said California Cooperative Canneries had full 
notice and knowledge through the public press, hearings before the 
Senate Committee and in other ways of what was proposed at least 
two months prior to the entry of said decree of February 27, 1920. 
These interveners being without knowledge can neither admit nor 
deny the allegation that Armour & Company and plaintiff and 
other defendants had notice of the alleged contract between the pro¬ 
posed intervener and Armour & Company and these interveners 
are without information as to whether or not like notices existed as 
to similar contracts, but interveners do not believe that any knowl¬ 
edge of said claimed contract or contracts, if any such there were, 
existed outside the parties thereto and their agents. 

Paragraph 11. 

These interveners admit that proceedings were had and testi¬ 
mony given similar to those alleged in the proposed intervention in 
paragraph 8 thereof. However, for greater certainty as to 

257 the contents of the documents, agreements, testimony and 
statements referred to, these interveners beg leave to refer to 

the original records. 

Paragraph 12. 

These interveners admit that proceedings were had similar to those 
alleged by the proposed intervention in paragraph 9 thereof. How¬ 
ever, for greater certainty as to the contents of the documents and 
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agreements referred to, these interveners beg leave to refer to the 
original records. 

Paragraph 13. 

These interveners deny paragraph 10 of the proposed intervention. 

Paragraph 14. 

These interveners are without knowledge of the statements con¬ 
tained in paragraph 11 of the proposed intervention and pray there¬ 
fore that the same be treated as denied. 

Paragraph 15. 

These interveners are without knowledge as to the first sentence 
of paragraph 12 of the proposed intervention, and deny all the rest 
of said paragraph except the following parts: They admit that the 
proposed intervener protested as alleged to the Attorney General 
and that a bulletin of September 22, 1920, a part of which is quoted 
in said paragraph, was sent out by Southern Wholesale Grocers’ As¬ 
sociation. As to the allegation of the statement of the Federal Trade 
Commission interveners pray that the exact and complete record be 
looked to. Interveners admit that the proceedings described in 207 
Fed. 434 were had, that the decision was rendered in 275 Fed. 725 
as alleged in the proposed intervention, and that other simi- 
258 lar cases are pending before the Federal Trade Commission. 

These interveners, however, deny that such allegations have 
any place in this cause and deny that the Southern Wholesale 
Grocers’ Association or its President are now violating or have since 
the decision in 207 Fed. 434 in anywise violated the injunction 
granted by Judges Pardee, Shelby and Jones. These interveners fur¬ 
ther deny that they or any one of them are now or have been since 
the entry of the decree in said 207 Fed. 434, engaged in any un¬ 
fair methods of competition or in any act or acts which restrain or 
would tend to restrain or restrict the free flow of interstate commerce. 

Paragraph 16. 

Answering paragraph 13, these interveners deny the same except 
as to the letters quoted therein as to which these interveners are with¬ 
out knowledge, and except as to the part of paragraph 13 referring to 
report of the Trade Commission, and these interveners pray, if said 
report be regarded as pertinent, that reference be had to the official 
report. 

Paragraph 17. 

Answering paragraph 14, except as herein stated these inter¬ 
veners deny said paragraph. In so far as said paragraph quotes from 
the Federal Trade Commission, interveners pray that the official re¬ 
port be referred to if deemed pertinent to any issue in this case. In¬ 
terveners admit that the cases of National Wholesale Grocers’ Assn. 
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and Southern Wholesale Grocers’ Assn. v. Walker D. Hines were 
heretofore pending before the Interstate Commerce Commission and 
that a decision therein has been rendered. These interveners admit 
' that there are a large number of wholesale grocers, perhaps 

259 as many as 5,950. These wholesale grocers are in competi¬ 
tion among themselves and furnish adequate distributing 

agencies for the distribution of all food commodities. They admit 
that the statement quoted as made by the counsel of the Southern 
Wholesale Grocers’ Association was made. These interveners are 
without knowledge as to that part of paragraph 14 referring to the 
action of the National Wholesale Grocers’ association or its agents, 
and are without knowledge and are not responsible for the alleged 
action of a trade journal called “The Wholesale Grocer.” 

Paragraph 18. 

These interveners deny paragraph 15 of the proposed intervention, 
except as to the statement of the number of meat packers as to which 
they are without knowledge. 

Paragraph 19. 

Answering paragraph 16 of the proposed intervention, these in¬ 
terveners are informed and therefore admit that Armour & Company 
does desire to return to the distribution of those unrelated food 
items which it agreed it would discontinue distributing, and these 
interveners are informed and believe that in truth and in fact the 
proposed intervention herein is but the effort of Armour & Company, 
through the agency of California Cooperative Canneries, to escape 
from the results of that company’s agreements and from the in¬ 
junction the granting of which it consented to. Interveners on in¬ 
formation and belief deny that Wilson & Company desires to evade 
or escape from the decree to which it consented. All the other parts 
of paragraph 16 of the proposed intervention are denied. 

260 Paragraph 20. 

Answering paragraph 17 of the proposed intervention, these in¬ 
terveners say that they admit that the foreign export business is im¬ 
portant and presents an economical problem; and say they are with¬ 
out knowledge of the extent of defendants’ foreign business. The 
construction of the decree set up in said paragraph is a matter for the 
court and is not an issue of fact, but these interveners do say that 
such decree was not a grave economical mistake but was a just and 
fair determination of the issues then before this court, and that the 
Act of April 10,1918 is not violated by such decree. Further answer¬ 
ing, interveners say that said decree is a just injunction against prac¬ 
tices unlawful under the laws of the United States and which prac¬ 
tices were properly enjoined. 

Paragraph 21. 

Answering paragraph 18 these interveners deny that the Packers 
and Stockyards Act completely regulated the defendants in this cause, 
15—4071a 
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and allege on information and belief that such act was made less 
restrictive against the defendants because of the decree herein, and 
that the defendants in this cause obtained the benefit of the decree 
herein in defeating a more restrictive act by the Congress. As to 
the part of said paragraph 18 referring to the report of the Federal 
Trade Commission, these interveners pray that such report be looked 
to and the language thereof taken if it is deemed that said report has 
pertinence to this cause. These interveners are without knowledge 
as to the alleged speech of an unnamed member of the Congress. 
All the other parts of paragraph 18 of the proposed intervention are 
denied. 

261 Paragraph 22. 

Answering paragraph 19, these interveners say that they are 
without knowledge as to just when the California Cooperative Can¬ 
neries began its campaign to release the defendants in this cause 
from the effect of their agreement. These interveners admit that the 
Inter-Departmental Committee was organized as stated in said para¬ 
graph 19, admit that the statement by the attorney for Southern 
Wholesale Grocers’ Association, one of the interveners, which is 
copied in said paragraph 19, was made, and admit that wholesale 
grocers made contentions before said committee somewhat similar 
to those set out in said paragraph. However, for greater certainty 
these interveners pray reference to the full record for a correct state¬ 
ment of the arguments before said committee, if this court deems 
such arguments pertinent. While the former Attorney General tes¬ 
tified before a committee of the Senate, it is prayed that the full 
record of such testimony and not a mere reference thereto be used if 
deemed pertinent by this court. All other allegations in said para¬ 
graph 19 are denied. Especially do these interveners pray leave to 
call attention to the fact that this denial applies to the allegation 
that Southern Wholesale Grocers’ Association “alone was called into 
conference” prior to the entry of the decree herein. The truth being 
that said Southern Wholesale Grocers’ Association, as was open to 
all other interested parties, participated in the presentation of facts 
and made suggestions prior to the entry of the decree of February 27, 
1920. For a correct statement of what actually occurred with refer¬ 
ence to this matter, interveners pray, if this court deems the matter 
pertinent, reference to their intervention of file in this cause. 

262 While already denied, these interveners pray leave to re¬ 
peat their denial of the truth of the claim of California Co¬ 
operative Canneries that 

“The wholesale grocers’ system of distribution is one of monstrous 
profiteering, at the cost of the producer and consumer. They re¬ 
fuse to better their own antiquated methods of distribution, if they 
can do so, and they also refuse to allow any one else to operate a better 
system. At one time, they declare that the packers’ business is not 
economic in its operation, and at another time, they declare that the 
packers’ methods of distribution are so efficient and economical that 
the wholesale grocers will be unable to compete in price, and there¬ 
fore will be driven out of business, and at another time they declare 
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that the packers have passed the point of economic operation on ac¬ 
count of their size, and are therefore subject to the so-called “Law of 
Diminishing Returns.” Despite these theories, the fact is that the 
packers are able to market food products at a less cost than can the 
wholesale grocers, or other middle-men, or speculators.” 

The truth is that the defendants in this cause did have before the 
entry of the decree herein, many advantages over wholesale grocers 
because of special privileges granted them by interstate carriers, but 
such advantages did not and will not redound to the benefit of the 
consumer, but were and would be used by defendants to restrict and 
suppress competition and to build up a monopoly. Wholesale gro¬ 
cers distribute to more people and more cheaply for the consumer 
than the defendants, and such grocers create and maintain competi¬ 
tion in the broadest sense, and grocers do care for the “welfare and 
interest of the general public” and do not seek only to “promote 
their own selfish interest,” but seek and do promote such welfare 
and interest. 

Paragraph 23. 

Answering paragraph 20, these interveners admit that a report was 
made substantially as therein alleged. However, for greater 
263 certainty these interveners pray reference to the original 
report if the court should deem the same pertinent to any 
issue in this case. 

Paragraph 24. 

Answering paragraph 21, these interveners admit that a report 
was* made substantially as therein alleged. However, for greater 
certainty these interveners pray reference to the original report if 
the court should deem the same pertinent to any issue in this cause. 
As to the statement in the quoted report that no notice of filing the 
intervention of these interveners was given, such statement is true, 
and under equity rule 15 no notice is required. 

Paragraph 25. 

These interveners, answering paragraph 22 of the proposed in¬ 
tervention so far as the same makes any statement of facts, deny the 
same, and so far as the same alleges conclusions of law, these in¬ 
terveners deny the correctness of such conclusions. 

Paragraph 26. 

Answering paragraph 23, interveners admit that they denied and 
do now deny the right of this court to vacate or modify the decree 
hereinbefore made. These interveners also aver that they have the 
right to be heard herein for the protection of their interests under the 
original decree, and in order that such original decree may be main¬ 
tained in its entirety; and these interveners admit that they do and 
will deny the right, legal or equitable, of California Cooperative 
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Canneries to inten r ene herein for the purpose of setting aside or ma¬ 
terially weakening the original decree herein. These interveners 
deny that said California Cooperative Canneries have any in- 

264 terest, legal, special or legitimate, in this cause and further 
deny that said decree is the protection of any monopoly and 

deny that they have enjoyed or do now enjoy any monopoly and 
deny that said decree effected any monopoly. These interveners 
further deny the allegation that California Cooperative Canneries is 
entitled to intervene, and deny that it has any legitimate interest 
justifying an intervention herein, and these interveners further deny 
that there is any litigation now pending before this court and aver 
that as they are advised, all this court can do in this cause is to en¬ 
force the decree heretofore rendered therein. 

Paragraph 27. 

Answering paragraph 24, these interveners say that it is true, as 
alleged therein, that Mr. Justice Stafford suggested the questions 
there quoted, but these interveners deny that such suggestions con¬ 
stituted any ruling of the court and deny the construction of such 
suggestions contained in said paragraph 24, and these interveners 
further allege that whatever questions existed in the court’s mind 
at the time such suggestions were made were discussed in a subse¬ 
quent printed brief and the court was convinced that intervention 
of these interveners was proper and entered an order refusing to 
strike the intervention theretofore filed by these interveners. 

Paragraph 28. • 

For further special answer these interveners say that intervener 
Southern Wholesale Grocers’ Association is an association of whole¬ 
sale grocers with a membership of approximately 2,100 and whose 
members are located throughout most of the sections of the 

265 United States. The other interveners herein and named here¬ 
inbefore are themselves wholesale grocers engaged in business 

at the places shown in their petition for intervention heretofore filed 
herein; that all such wholesale grocers, those here intervening and 
the members of the Southern Wholesale Grocers’ Association, and 
other wholesale grocers are engaged in distributing the food products 
named in paragraph 4 of the original decree herein, and are in com¬ 
petition among themselves and with others; that heretofore and prior 
to February 27, 1920, the Southern Wholesale Grocers’ Association 
on its behalf and on behalf of other grocers, filed with the Inter¬ 
state Commerce Commission a petition seeking to obtain an order 
against the carriers of the United States requiring them to cease and 
desist from preferences theretofore granted and then being accorded 
to the defendants in this cause; that when the decree of February 
27, 1920 was entered, the Southern Wholesale Grocers’ Association 
recognized the importance to the public of said decree and the pro¬ 
tection that the public would receive therefrom; and such relief 


CALIF. COOPERATIVE CANNERIES VS. TJ. 8 . OF A. KT AL. 229 

being for the benefit of interveners and others of the general public, 
did not further prosecute the complaint before the Interstate Com¬ 
merce Commission. The defendants in this case pleaded and relied 
on said decree of February 27, 1920 as a reason why the Interstate 
Commerce Commission should not issue the Orders prayed for in the. 
complaints thereto, and the Interstate Commerce Commission later, 
in the complaint of the National Wholesale Grocers’ Association 
similar to that filed by the Southern Wholesale Grocers’ Associa¬ 
tion, denied any substantial relief, and in its decision referred to the 
decree in this cause, relying thereon as a reason for its de- 

266 cision, as these interveners believe and believing so allege; 
and therefore these interveners allege that because of said 

decree the defendants in this cause were enabled to defeat a recovery 
before the Interstate Commerce Commission. Wherefore the de¬ 
fendants, the California Cooperative Canneries and all others are 
estopped from seeking to set aside the decree rendered herein on 
February 27,1920, and are estopped from seeking such a modification 
of said decree as would destroy in any substantial way its force. 

Paragraph 29. 

Further answering the proposed intervention herein, these inter¬ 
veners say that the proposed intervention is nothing more in sub¬ 
stance than a supplemental bill in the nature of a bill of review 
seeking to set aside the judgment of this court, and that more than 
two years have elapsed since the entry of said decree and prior to 
the filing of the motion of the California Cooperative Canneries 
herein. Wherefore because of said delay and because of the laches 
of the proposed interveners, and because of equity rule 62 of this 
court, the proposed interveners have no right or equity to have 
their motion considered or granted. 

Wherefore these interveners pray that the motion made by Cali¬ 
fornia Cooperative Canneries herein to be permitted to file an inter¬ 
vention be denied, and that the decree of February 27, 1920 remain 
as entered and be enforced as authorized by paragraph 18 thereof 
when and as necessary. 

SOUTHERN WHOLESALE GROCERS’ 
ASSOCIATION. 

HENRY G. SEARS COMPANY, 

JOHN HOFFMAN AND SONS COMPANY, 
MASON, EHRMAN & COMPANY, 

J. M. RADFORD GROCERY COMPANY, 
SOUTHERN DISTRIBUTING COMPANY, 
HALL GROCERY COMPANY, 

267 ALBERT MACKIE & CO., Ltd., 

THE HICKS CO., 

W. D. CLEVELAND & SONS, 

RAPIDES GROCERY COMPANY, 

OLIVER FINNIE GROCERY COMPANY, 

By EDGAR WATKINS, 

Their Attorney. 
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Canneries to intervene herein for the purpose of setting aside or ma¬ 
terially weakening the original decree herein. These interveners 
deny that said California Cooperative Canneries have any in- 

264 terest, legal, special or legitimate, in this cause and further 
deny that said decree is the protection of any monopoly and 

deny that they have enjoyed or do now enjoy any monopoly and 
deny that said decree effected any monopoly. These interveners 
further deny the allegation that California Cooperative Canneries is 
entitled to intervene, and deny that it has any legitimate interest 
justifying an intervention herein, and these interveners further deny 
that there is any litigation now pending before this court and aver 
that as they are advised, all this court can do in this cause is to en¬ 
force the decree heretofore rendered therein. 

Paragraph 27. 

Answering paragraph 24, these interveners say that it is true, as 
alleged therein, that Mr. Justice Stafford suggested the questions 
there quoted, but these interveners deny that such suggestions con¬ 
stituted any ruling of the court and deny the construction of such 
suggestions contained in said paragraph 24, and these interveners 
further allege that whatever questions existed in the court’s mind 
at the time such suggestions were made were discussed in a subse¬ 
quent printed brief and the court w T as convinced that intervention 
of these interveners was proper and entered an order refusing to 
strike the intervention theretofore filed by these interveners. 
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Southern Wholesale Grocers’ Association is an association of whole¬ 
sale grocers with a membership of approximately 2,100 and whose 
members are located throughout most of the sections of the 

265 United States. The other interveners herein and named here¬ 
inbefore are themselves wholesale grocers engaged in business 

at the places shown in their petition for intervention heretofore filed 
herein; that all such wholesale grocers, those here intervening and 
the members of the Southern Wholesale Grocers’ Association, and 
other wholesale grocers are engaged in distributing the food products 
named in paragraph 4 of the original decree herein, and are in com¬ 
petition among themselves and with others; that heretofore and prior 
to February 27, 1920, the Southern Wholesale Grocers’ Association 
on its behalf and on behalf of other grocers, filed with the Inter¬ 
state Commerce Commission a petition seeking to obtain an order 
against the carriers of the United States requiring them to cease and 
desist from preferences theretofore granted and then being accorded 
to the defendants in this cause; that when the decree of February 
27, 1920 was entered, the Southern Wholesale Grocers’ Association 
recognized the importance to the public of said decree and the pro¬ 
tection that the public would receive therefrom; and such relief 
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being for the benefit of interveners and others of the general public, 
did not further prosecute the complaint before the Interstate Com¬ 
merce Commission. The defendants in this case pleaded and relied 
on said decree of February 27, 1920 as a reason why the Interstate 
Commerce Commission should not issue the orders prayed for in the. 
complaints thereto, and the Interstate Commerce Commission later, 
in the complaint of the National Wholesale Grocers’ Association 
similar to that filed by the Southern Wholesale Grocers’ Associa¬ 
tion, denied any substantial relief, and in its decision referred to the 
decree in this cause, relying thereon as a reason for its de- 

266 cision, as these interveners believe and believing so allege; 
and therefore these interveners allege that because of said 

decree the defendants in this cause were enabled to defeat a recovery 
before the Interstate Commerce Commission. Wherefore the de¬ 
fendants, the California Cooperative Canneries and all others are 
estopped from seeking to set aside the decree rendered herein on 
February 27,1920, and are estopped from seeking such a modification 
of said decree as would destroy in any substantial way its force. 

Paragraph 29. 

Further answering the proposed intervention herein, these inter¬ 
veners say that the proposed intervention is nothing more in sub¬ 
stance than a supplemental bill in the nature of a bill of review 
seeking to set aside the judgment of this court, and that more than 
two years have elapsed since the entry of said decree and prior to 
the filing of the motion of the California Cooperative Canneries 
herein. Wherefore because of said delay and because of the laches 
of the proposed interveners, and because of equity rule 62 of this 
court, the proposed interveners have no right or equity to have 
their motion considered or granted. 

Wherefore these interveners pray that the motion made by Cali¬ 
fornia Cooperative Canneries herein to be permitted to file an inter¬ 
vention be denied, and that the decree of February 27, 1920 remain 
as entered and be enforced as authorized by paragraph 18 thereof 
when and as necessary. 

SOUTHERN WHOLESALE GROCERS’ 
ASSOCIATION, 

HENRY G. SEARS COMPANY, 

JOHN HOFFMAN AND SONS COMPANY, 
MASON, EHRMAN & COMPANY, 

J. M. RADFORD GROCERY COMPANY, 
SOUTHERN DISTRIBUTING COMPANY, 
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J. H. McLaurin, being first duly sworn, deposes and says that he 
is President of Southern Wholesale Grocers’ Association, a corpora¬ 
tion, intervener named in the foregoing response to the motion of 
California Cooperative Canneries; that he is duly authorized to 
make this affidavit; that on information and belief derived from 
his knowledge of the wholesale grocery business and from partici¬ 
pating in the matters referred to in said response to said motion, 
affiant says that the matters and things set forth in the said response 
are true as he verily believes. 

J. H. McLAURIN. 

Sworn to and subscribed before me this 4th day of May, 1922. 
[seal.] J. D. SHAYLOR, 

Notary Public. 

268 Answer of National Wholesale Grocers Association of the 
United States to the Petition of the California Co-operative 
Canneries for Leave to Intervene in the Above Action. 

Filed June 13, 1922. 

The answer of National Wholesale Grocers’ Association of the 
United States, hereinafter called the “Association,” is filed herein 
solely under the authority of an order of this Court entered on 
November 5, 1921, providing that said Association be allowed inter¬ 
vention in this action, for the limited purpose of being heard “in 
opposition to any proposed change in the Decree herein, which would 
deprive said Association of the protection now secured by said 
Decree.” 

The Association upon information and belief respectfully shows 
to this Court, as follows: 


Paragraph I. 

The Association admits that California Co-operative Canneries is 
a corporation organized under the laws of the State of California, 
but denies any knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in Paragraph I of the 
intervening petition with respect to the details of organization of said 
California Co-operative Canneries. 

Further answering the allegations in Paragraph I, the Association 
alleges: 

That the California Co-operative Canneries or its predecessor, 
Producers’ Warehouse Company, was organized pursuant to a plan 
made with Armour & Company and one J. Ogden Armour, 
269 for the organization inCalifomia of a co-operative growers asso¬ 
ciation which could be dominated and controlled bv Armour & 
__ «/ 

Company and which would enable Armour & Company to obtain a 
source of supply of California fruits and vegetables and ultimately 
to acquire a monopolistic control over the production of these 
products, through use of the vast capital and banking facilities which 
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it has acquired in the development of its meat business; that pur¬ 
suant to said plan, said California Co-operative Canneries was ogan- 
ized and financed with money fumishea by Armour & Company, as 
security for which advances Armour & Company received and still 
holds a first nortgage on certain of the properties of said California 
Co-operative Canneries and there is now due on said mortgage at 
least the sum of at least $200,000. In furtherance of said plan of 
Armour & Company to finance said Canneries, said J. Ogden Armour 
offered to endorse negotiable paper of said Canneries for the purpose 
of raising money thereon. 

And the Association, further alleges that said California Co¬ 
operative Canneries, is generally known in California as “Armour's 
Co-operative Canneries”, and is entirely dominated and controlled 
by Armour & Company, both in the general operation of its business 
and in its efforts to secure the annulment of the Decree entered 
herein upon the solemn written consent of Armour & Company, 
and that attorneys employed by Armour & Company have furnished 
counsel and advice to representatives of the California Co-operative 
Canneries and actively co-operated with said Canneries in the en¬ 
deavor to induce both the Department of Justice and this Court to 
consent to a modification of the Decree herein. 

Paragraph II. 

The Association denies any knowledge or information sufficient to 
form a belief as to the existence or correctness of the alleged contract 
between Producers’ Warehouse Company, predecessor of the Cali¬ 
fornia Co-operative Canneries, and Armour & Company, set forth in 
Paragraph II of the intervening petition and as to whether said 
contract sets forth the full and complete understanding between 
Armour & Company and the California Co-operative Canneries. 

Further answering and admitting, for the purposes of this plead¬ 
ing, that said contract is correctly and fully set forth in the petition, 
the Association alleges that the rights and privileges accruing to the 
California Co-operative Canneries under said contract are in no way 
destroyed or affected by the entry of the Decree in the suit of U. S. 
v. Swift & Company, et al., other than as contemplated according 
to the terms of the instrument itself, and further that the said in¬ 
strument does not constitute a binding agreement between 
270 the parties which insured the California Cooperative Can¬ 
neries of the sale of the whole or any part of its product, for 
the following reasons: 

a. Armour & Company is not obligated thereunder to purchase 
the product of the Producers Warehouse Company, or its successors, 
but merely has an option on the canned fruits packed by said Com¬ 
pany. 

b. The contract specifically provides in Par. 3, that Armour & 
Company shall not be required to take or accept goods packed by the 
Producers Warehouse Company “in case the parties are unable to 
agree upon a price to be paid for such grades." 
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c. The contract provides, Par. 1, that Producers Warehouse Com¬ 
pany agrees to purchase and Armour & Company to receive “all 
the California canned fruits required by the business of the second 
party” (Armour & Company). It appearing that Armour & Com¬ 
pany’s business is a meat business and does not require any canned 
fruits whatever and that it merely purchases for resale, under the 
decisions, the alleged contract is not valid or binding. 

d . The Association alleges that at the time said alleged contract 
was made, May 9, 1919, it was anticipated by the parties that said 
contract might meet with Governmental objection, as objection to 
the activities of the Packers doing business in unrelated lines had 
already been made in the Federal Trade Commission report, dated 
July, 1918. The said contract therefore contained an express pro¬ 
vision that “in case Governmental action materially interferes with 
the performance of this contract by second party, then and in that 
case, it (Armour & Company) shall have the right to cancel and 
terminate this agreement by giving sixty days’ written notice to the 
first party of its intention so to do and shall not be held liable for 
any loss resulting therefrom”, and that therefore no right of the 
intervening petitioner has been violated by the cancelling of said 
alleged .contract. 

e. The Association further alleges that said alleged contract was 
grossly unfair and inequitable to the Producers Warehouse Com¬ 
pany, and that by the provisions thereof, Armour & Company ob¬ 
tained an unfair advantage as to quantity of product, price, settle¬ 
ment of disputes, right to cancel and in many other respects and by 
said contract Armour & Company obtained all the benefits usually 

obtained from a contract for futures without assuming any 
271 of the obligations imposed by such a contract. 

Paragraph III. 

The Association denies that said California Cooperative Can¬ 
neries by reason of said contract has any special interest in this liti¬ 
gation or the subject of this suit, or that it is entitled to assert its 
rights by intervention herein or as a real party in interest. 

Paragraph IV. 

In answer to the allegations of Paragraph IV of the intervening 
petition, the Association alleges that it has no knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the allegations setting 
forth the extent of purchases made by Armour & Company from the 
California Cooperative Canneries and the profit derived by the Cali¬ 
fornia Cooperative Canneries from its operations with Armour & 
Company. 

Further answering, the Association specifically denies the allega¬ 
tions contained in Paragraph IV that many of the California Cooper¬ 
ative Canneries products reached the consumer at a smaller cost by 
reason of said contract, and alleges that it was provided in said con¬ 
tract that the price to be paid the Canneries for its product should be 
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the same prices as those fixed by the California Packing Corporation 
and that said products were resold by Armour & Company at the 
usual market prices and were sold at neither a higher nor lower 
price than the average price paid by the consumer for other canned 
fruits and vegetables of the same grade and quality. And the Asso¬ 
ciation alleges that in the event that any saving was effected by 
Armour & Company in the' distribution of such products, that such 
saving was kept by Armour & Company as an additional profit to 
itself. The Association has no knowledge or information with re¬ 
spect to the notice given to California Cooperative Canneries by 
Armour & Company refusing to proceed with said contract, but the 
Association denies that the Decree in this case entitles the California 
Cooperative Canneries to any standing in this court or to any con¬ 
sideration in any court of law or equity; and the Association calls 
attention to the fact that said alleged contract by the Canneries* 
predecessor and Armour & Company contained the express provision 
heretofore quoted giving Armour & Company the right to cancel 
and terminate said contract at any time upon sixty days* notice, with¬ 
out any resulting liability to the Canneries* predecessor for any loss 
resulting therefrom, in case Governmental action interfered with 
the performance of the contract. 

The Association alleges that under the terms of the decree the de¬ 
fendants were permitted until February 27, 1922 to dispose of the 
unrelated lines and that Armour & Company has obtained a further 
extension until August 27, 1922, and is still handling the un- 
272 related lines although the other defendants have complied 
with the decree in this respect. Up to the present time there¬ 
fore the decree has not prevented Armour & Company from carrying 
out said alleged contract and Armour & Company’s refusal to'act 
thereunder is doubtless due to other reasons such as falling prices or 
business depression. 

The Association further alleges that the alleged termination of 
said contract by Armour & Company has in no way injured or affected 
the business of the Canneries, but alleges that on the contrary during 
the year 1921, according to testimony given by Vernon Campbell, 
the president and general manager of Said Canneries, before the In¬ 
terdepartmental Committee referred to in the intervening petition, 
the sales up to December 1st were not less than those made normally 
up to that period of the year, and furthermore, that large sales were 
made during said year to Armour & Co., Ltd., which the Associa¬ 
tion believes is a British Company affiliated with and controlled by 
Armour & Company. 

The Association further alleges that the year 1921 was a year of 
wide-spread industrial and business depression and the fact that the 
sales of the California Cooperative Canneries during said year were 
not less than normal is persuasive evidence that its business was in 
no way damaged by the tennination of its alleged contract with 
Armour & Company. 

Further answering, the Association alleges that if the petitioner 
has suffered any loss or damage, it has a full, complete and adequate 
remedy at law against Armour & Company. 
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Paragraph V. 

In answer to the allegations in paragraph V of the petition, the 
Association admits that the defendant Armour & Company has built 
up an efficient and expeditious system for the distribution of fresh 
meats, but denies that Armour & Company has any more efficient sys¬ 
tem for the distribution of non-perishable food products not requir¬ 
ing refrigeration, than is offered by thousands of other distributors, 
except in so far as it is able to obtain preferential service from the 
railroads in the transporting of non-perishable products in its refrig¬ 
erating cars, and in so far as it is sometimes able by reason of its 
large financial resources and great power to obtain advantages which 
less powerful and less wealthy competitors were unable to obtain. 

The Association further alleges that practically the entire business 
of Armour & Company, in connection with the purchase, distribution 
and sale of unrelated food products other than meats, was not under¬ 
taken until during the period of the War, and then largely consisted, 
not in distribution to private consumers, but in the purchase and sale 
in large quantities for a speculative profit, and that prior to this date, 
Armour & Company had built up no very efficient, expeditious or 
economical system of distributing food products to the con- 
273 suming public other than its system for the distribution of 
meats through its expedited refrigerator car transportation 

sendee. 

Paragraph VI. 

The Association, in answer to the allegations of Paragraph VI 
of the petition, denies that the Decree herein is void for want of 
jurisdiction and invalid because of any reason set forth in said inter¬ 
vening petition, or for any other reason whatsoever, and denies that 
the effect of said Decree was to restrict and not promote competition 
in the distribution of food commodities, and denies that said Decree 
was in the interest of the Southern Wholesale Grocers Association 
and the National Wholesale Grocers Association of the United States, 
or any other particular group or body of persons; and denies that 
the result of said Decree has been to decrease the profit of the pro¬ 
ducer and increase the cost of the consumer; and the Association 
denies that said Decree is improvident or unwise: and denies that it 
is interlocutory and not final. 

Further answering the allegations of Paragraph VI of the inter¬ 
vening petition, the Association alleges that there are in this country 
approximately 5,000 wholesale grocers, many thousands of canners 
and food manufacturers, with and without selling organizations, 
mail order houses, chain stores, department stores and approximately 
400,000 retail grovers. These wholesale grocers, canners and manu¬ 
facturers, mail order houses, chain stores, department stores and re¬ 
tail grocers are in active competition with each other and said com¬ 
petition is real and substantial. 

On the other hand, the main defendants in this case are only five 
in number, who by reason of their rapid growth, great power and 
monopolistic tendencies were seeking to gain complete control over 
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the source of supply and manufacture of the food products of the 
country and to extend their existing domination over the sale and 
distribution of meats and meat food products to unrelated food lines. 

The Association further alleges that between said five defendants 
there was no real or substantial competition but that they co-operated 
among themselves to divide the country and to extend their mutual 
control. 

The Association alleges that by the entry of the Decree herein the 
sinister menace of the monopoly of these five defendants over the 
Nation’s food has been removed and that comp-tition has again been 
made real and substantial. 

The Association further alleges that the tendency of the five de¬ 
fendants has not been to give to either producer or consumer the 
benefits of such economies as they may have effected in the 
274 distribution of food products, but to obtain a greater profit for 
themselves, and the Association asserts that at the time the 
Decree was entered herein the prices paid by consumers for food 
products had reached an unparalleled height and the Association 
urges comparison with the prices paid by consumers for the unre¬ 
lated lines at the time when the Decree was entered herein and today, 
certain of which facts were brought out in the testimony before the 
Interdepartmental Committee. 

The Association admits that due to widespread business and in¬ 
dustrial depression producers have not received during the past year 
as high prices for food products as they were entitled to receive, but 
the Association alleges that comparison between the general financial 
condition today of persons engaged in the growing and production 
of unrelated food products and persons engaged in the production 
of live stock who have had an outlet for their product through the 
defendants herein, will show that the latter have suffered more than 
the former as partially shown in the testimony before the Inter¬ 
departmental Committee. 

The Association alleges that said Decree is final and that the pro¬ 
vision that jurisdiction is retained by the Court over the Decree is 
limited to the purpose of taking action to carry out the Decree, as 
shown by the last paragraph thereof. The Association further al¬ 
leges that said provision confers no jurisdiction on the court to 
modify the Decree for any other purpose, much less to set it aside. 

The Association alleges that the Decree herein w r as and is a final 
settlement of the attempt of the defendants to dominate the country’s 
food supply through the extension of the monopoly and control, 
which they now enjoy and possess over meats and meat food prod¬ 
ucts, to all other food products essential to the daily existence of the 
American people, through control of sources of supply and markets 
and by means of large financial resources, and that said Decree has 
been of inestimable advantage and benefit to the people of the 
United States. 

Paragraph VII. 

In answer to the allegations of Paragraph VII of the intervening 
petition, the Association denies the allegations contained in said 
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paragraph that the Decree herein was passed without any notice to 
the California Co-operative Canneries and without any opportunity 
whatever to be heani. 

The Association alleges that at least two months prior to the entry 
of said Decree on February 27, 1920, formal and official announce¬ 
ment was made by the Attorney General of the United States 
275 that an agreement had been made or was about to be made 
by the Attorney General with the defendants for the entry 
of said Decree in substantially the same form as contained in said 
Decree, and said announcement was widely published in the press 
of the country and met with widespread public favor, and the fact 
that said Decree was about to be entered into was a well known fact. 

The Association further alleges that the California Co-operative 
Canneries was not entitled in law to any notice of the entry of said 
Decree, and upon information and belief further alleges that said 
California Co-operative Canneries was well acquainted with the fact 
that Armour & Company had or was about to enter into the proposed 
stipulation, which stipulation preceded the Decree by about two 
months, and made no objection whatsoever to the entry of said De¬ 
cree. 

The Association repeats the allegations herein contained that said 
California Co-operative Canneries was at the time of the signing of 
the stipulation and the entry of the Decree herein and still is en¬ 
tirely dominated and controlled bv Armour & Company and there¬ 
fore was not interested in opposing such Decree. 

The Association admits that since May, 1920, the California Co¬ 
operative Canneries has been actively engaged in secret and furtive 
attempts to undermine said Decree and to have it vacated or modi¬ 
fied, and the Association alleges upon information and belief, that 
said California Co-operative Canneries is still entirely under the con¬ 
trol and domination of Armour & Company, and that such actions 
of said California Co-operative Canneries in attacking and seeking 
to destroy said Decree are made with the full knowledge and ac¬ 
quiescence and solicitation of Armour & Company. 

Paragraph VIII. 

The Association admits that on or about January 7, 1920, the At¬ 
torney General of the United States appeared before the Senate Com¬ 
mittee on Agriculture and Forestry and made' a certain statement 
to said Committee as set forth in paragraph VIII of the intervening 
petition, but denies that there is set forth in said intervening peti¬ 
tion a correct statement of either the entire memorandum filed by 
the Attorney General with the Senate Committee or a complete state¬ 
ment of the testimony filed before said Committee. 

«,• 

Further answering said Paragraph, the Association refers to the 
complete record of the hearing before the Committee on Agriculture 
and Forestry of the United States Senate, Sixty-Sixth Congress, 
Second Session on S. 2199 and S. 2202 Part 4 for a complete record 
of such hearings, and the Association calls particiilar attention to 
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the following statement which was filed by the Attorney 

276 General in regard to the provisions of the Decree prohibiting 
the defendants from dealing in the unrelated lines: 

“Fifth Alleged Evil—Substitutes for Meat 

“The investigation demonstrated that even with a* practical 
monopoly of the supplies of meat in the country the price could 
not be controlled by the defendants without the control of substitute 
foods. 

“That if meat prices advanced out of proportion to those of other 
substitute goods, the consuming public manifested “a tendency to 
turn to such substitutes. To prevent this it is charged that the de¬ 
fendants sought by controlling the Nation’s supply of fish, vegetables, 
fresh or canned fruits, cereals, milk, poultry, eggs, cheese, and other 
substitute foods ordinarily handled by wholesale grocers or produce 
dealers. To accomplish this purpose the defendants availed them¬ 
selves of the advantages at hand in the auto trucks, route cars, 
branch houses, and storage warehouses owned or controlled by them. 

“These facilities, intended primarily for the sale of meats, were 
employed, with comparatively no increase of overhead in the dis¬ 
tribution of the substitute foods and unrelated commodities. The 
defendants were thereby enabled to reach remote spots. These at¬ 
tempts to monopolize have resulted in complete control in many of 
the substitute food lines. They have made substantial headway in 
others. The control was extensively and rapidly increasing. New 
fields were gradually being invaded. Yearly great numbers of com¬ 
petitors abandoned the contest and quit business or sold out to the 
parent corporations or their subsidiaries. Unless prevented by this 
decree the defendants would have, within the compass of a few 
years, controlled the quantity and price of practically every article 
of food found on the American table. 

“In the 15 years from 1904 to 1919, Swift & Co., Armour & Co., 
Wilson & Co. (Inc.), and the Cudahy Packing Co., according to 
their financial reports grew from a net worth of approximately 
$92,000,000 to a net worth- of approximately $479,000,000, but in 
this same period they paid in cash dividends $105,000,000. Only 
$89,000,000 of their increased worth was represented in capital. 
Though always asserting a very low rate of profit on sales, the five 
parent companies have grown so rapidly that their combined net 
profit for 1919 has equaled nearly the amount of their total sales in 
1904. The sales themselves in 15 years have increased until for the 
fiscal year 1918 they reached the vast sum of $3,200,000,000. This 
was realized from meats, substitute foods, and unrelated lines as 
hereinabove set forth. In stating these figures, account-has been 
taken only of profits and sales to the parent companies and subsidi¬ 
aries included by them upon their books. No account has 

277 been taken of the many corporations which are owned or con¬ 
trolled by the same family of financial interests as own or 

control the parent companies. 

“In addition to these profits, there have been other vast profits, 
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difficult of ascertainment, realized by the individuals by virtue of 
cither their personal control of packing houses and slaughtering 
companies or their interests in stockyards, terminal railroads, render¬ 
ing companies, cattle loan institutions, and banks, and other corpora¬ 
tions, all of which corporations have their inception and depend 
for their prosperity upon advantages or privileges growing out of 
the interlocking control of the stockyards and stockyard appur¬ 
tenances. 

“The parent companies, or the individual defendants, and their 
families maintain and control 574 corporations or concerns, in¬ 
cluding 131 trade names. They have a significant minority-stock 
interest in 95 others and an interest of unknown extent in an addi¬ 
tional 93. Thus, the total number of concerns in which they have 
control or interest is some 702. Practically all of these companies, 
however, come under the* jurisdiction of the court through the nam¬ 
ing of the above-mentioned defendants. 

“In the years that have passed, the parent companies have ac¬ 
quired or organized many other concerns and have maintained them 
so long as they were useful for their purposes. When no longer 
useful, these concerns so acquired or organized have been dissolved 
and their businesses have been merged into that of the parent com¬ 
panies or into that of other subsidiaries. Such dissolved corpora¬ 
tions and concerns are omitted in the above compilation, except in 
such instance as the name has been continued as a trade name. The 
total of 762 above stated therefore falls far short of representing the 
number of concerns that corporate and individual defendants have 
acquired or have organized in furtherance of their general scheme 
and plan of action already explained. It would be an enormous 
undertaking to determine the degree of control exercised by the de¬ 
fendants in all of these various interests. Enough has been ascer¬ 
tained to indicate that the growth has been rapid and that if per¬ 
mitted to continue unchecked in a matter of a few years the control 
would be complete. 

“In 1916 the business of Armour & Co. canned fish, vegetables, 
and sundries, canned and dried fruits, fruit preserves and grape 
juice amounted to $6,396,036.73. In 1918, two years later, 
the same company's volume of business in these same items was 
$39,820,000, over sixfold increase. While part of this increase of 
business may be atttributed to the increase of population, and the 
consequent increase of consumption, the greater part thereof was ac¬ 
quired at the expense of competitors. 

“Of the corporations which have been acquired by the parent com¬ 
panies in recent years, the large number are concerns manu- 
278 facturing or selling these substitute foods or unrelated com¬ 
modities. This fact, together with the increased activities of 
the parent organizations themselves in these lines, indicated a well- 
defined purpose of their part to secure control of the market for meat 
substitute foods. 

In addition to the companies in which control has been acquired 
by outright purchase, the parent companies have in a large number 
of instances contracted for the exclusive output of many other com- 
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panies engaged in the production of the substitute foods and the 
unrelated commodities. The output of these plants are marketed by 
the parent companies, or by their subsidiaries, through the dis¬ 
tribution facilities of the parent companies. In this fashion, the 
parent companies control the output of these concerns and the 
market price of their products as completely as though they them¬ 
selves owned the producing companies.” 

The Association further alleges that the statement contained in 
Paragraph VIII of the intervening petition purporting to report the 
views of the Attorney General fails to give a complete and accurate 
representation of the views of the Attorney General, in that it fails to 
show the specific and definite statements made by the Attorney 
General to the effect that the defendants had violated the laws of the 
United States, and the Association calls attention, merely as a typical 
example of the nature of statements which have been eliminated, to 
the following question and answer which are entirely omitted from 
the statements set forth in Paragraph VIII: 

“Senator Norris: In your examination of the evidence that was 
submitted to you by the Federal Trade Commission and other evi¬ 
dence which you examined, did you reach the conclusion, as a lawyer, 
that the packers or any of them had violated the criminal statute or 
were criminally liable? 

“Attorney General: 1 think they had violated the Sherman anti¬ 
trust law; that is both a criminal and a civil statute, Senator” (Hear¬ 
ings on S. 2199 and S. 2202, Part 4, p. 47). 

The Association also refers to the statements made by the Attorney 
General of the United States with regard to the Consent Decree at 
certain hearings before the Committee on Agriculture of the House 
of Representatives of the Sixty-sixth Congress, Second Session, on 
Meat-Packer Legislation Part 31, in which hearings it was also made 
clear that the Department of Justice was of the opinion that the de¬ 
fendants had violated the Anti-trust Law. 

Further answering said Paragraph, the Association alleges that by 
the statements made in Paragraph VIII of the intervening petition 
it is sought to convey the impression that the Department of Justice 
was not convinced and did not have evidence to show that the 
279 defendants were guilty of violations of Federal statutes, 
whereas an examination of said hearings will disclose that the 
Attorney General was of the opinion that the evidence in his posses¬ 
sion showed violations of the Sherman Anti-trust Law, and that 
the only question which had not been determined was whether the 
proceedings should be criminal or in equity. 

And the Association further alleges that said defendants, well 
knowing the acts of which they had been guilty, and fearing pros¬ 
ecution for said acts, either criminally or in equity, of their own 
volition approached the Attorney General and solicited the Decree 
herein believing this would result in an abandonment of criminal 
proceedings against them, and the statements of the Attorney General 
of the United States contained in Paragraph VIII of the intervening 
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petition show that tlu* entry of the Decree herein did result in 
abandonment of further criminal prosecution. 

The Association denies that the testimony given by the Attorney 
General of the United States to the Senate Committee on Agriculture 
and Forestry was copied and sent to the wholesale grocers of the 
United States, and also alleges that such allegation has no relevancy 
in any event. 

Paragraph IX. 

The Association admits that the Decree herein was entered on 
February 27, 1920, and denies any knowledge or information 
sufficient to form a belief as to whether the complaint and answers of 
the defendants were filed in this court on the same day, but if such 
were the case, the Association alleges that it is the usual and ordinary 
practice where decrees are agreed upon and are to be entered on con¬ 
sent to have the decree entered at substantiallv the same time when 
the complaint and answer are filed. 

With regard to the allegations of the complaint and the answers 
herein, your Association refers to same with the same force and effect 
as though they were set forth in full in this answer. 

Paragraph X. 

In answer to the allegations of Paragraph X of the intervening 
petition, the Association denies that any of the reservations in the 
stipulation and Decree had the effect of depriving this court of 
jurisdiction or power to enter this Decree in any respect; and further 
denies the allegations in said Paragraph X that the effect of said 
Decree was to create a monoply and denies that said decree is so 
general in its terms to be a nullity; and denies that the Decree is 
void because it enjoins the defendants from conducting law- 
280 ful businesses and because it prevents them from engaging in 

trade authorized by the Webb Export Act; and the Association 
further denies that the Decree was an economic mistake, unfounded 
in law or in fact. 

The Association further alleges that the stipulation or saving 
clause, referred to in Paragraph Ninth of said petition, providing 
that the defendants maintained the truth of their answers and as¬ 
serted their innocence of any violation of law, and that the consent to 
the terms of the Decree should not be considered an admission or an 
adjudication that they had in fact violated any law of the United 
States, did not in any sense detract from the binding effect of the 
Decree, and of its specific provisions and prohibitions thereof, which 
constituted an agreement between the defendant Packers and the 
Government of the United States with respect to the matters covered 
by the terms of said Decree. 

In further answer to said Paragraph, the Association alleges, upon 
information and belief, that the reservations contained in said Decree 
were inserted for the purpose of preventing said Decree from being 
used in evidence against the defendants in treble damage suits, which 
the defendants anticipated would be brought against them by some 
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of the many persons who had been injured by the unlawful acts of 
the defendants, and the Association calls attention to the fact that it 
is contrary to the policy of Congress that Consent Decrees in Anti- 
Trust Suits should he accepted as prima facie evidence or as final ad¬ 
judications in suits for damages as Section 5 of the Act of October 15, 
1915, known as the Clayton Act, specifically provides. 

The Association again alleges that dealings in the unrelated com¬ 
modities are not confined to wholesale grocers, of whom there are 
approximately 5,000 in the United States, but said commodities are 
and to a very large extent dealt in by producers, manufacturers, 
chain stores, retail grocers, mail order houses, department stores, and 
many others, and tnat the total number of distinct concerns dealing 
in unrelated commodities exceeds 500,000. The statement con¬ 
tained in Paragraph X that the elimination of five concerns out of 
so large a number resulted in the creation of a monopoly is absurd 
upon the face of it. 

The Association further alleges that the injunctions contained in 
said Decree with regard to the unrelated lines are in no way general, 
but are specific, setting forth the particular lines which the corporate 
defendants are prohibited from handling and specifically defining 
the interest which the individual defendants may have in the con¬ 
cerns dealing in such products. And the Association alleges that 
such specific prohibitions and provisions are necessary to 
281 check the unlawful act of defendants as an injunction in 
general terms issued in 1913 and affirmed in 1905 by the 
United States Supreme Court (United States v. Swift, 196 U. S. 375), 
had been ineffective for this purpose. 

The Association alleges that the allegations contained in the com¬ 
plaint herein setting forth the persistent violations of law by the 
defendant Packers and the evidence obtained by the Department of 
Justice, the Federal Trade Commission and other agencies as a result 
of investigations and prosecutions over a period of years showing the 
flagrant disregard by the defendants of the restrictions imposed upon 
them by law, fully justify the provisions contained in said Decree. 

The Association alleges that the provisions of said Decree do not 
in any way conflict with the Webb Export Act of April 10,1918, and 
alleges that the defendants were at no time engaged in business 
pursuant to said statute, and that none of the defendants had ever 
registered thereunder; and furthermore, sets forth that said statute 
specifically provides that no association formed pursuant to its pro¬ 
visions shall either in the United States or elsewhere “ enter into any 
agreement, understanding or conspiracy or do any act which arti¬ 
ficially or intentionally enhances or depresses prices within the 
United States or commodities of the class exported by such associa¬ 
tion, or which substantially lessens competition within the United 
States or otherwise* restrains trade therein.” 

And the Association alleges that the defendants herein have for a 
long period of time entered into agreements, understandings or con¬ 
spiracies in violation of the statutes, and that their acts had substan¬ 
tially lessened competition within the United States and restrained 
trade, all of which facts were known to the Attorney General and to 
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the Federal Trade Commission and to Committees of Congress prior 
to the filing of the complaint in this proceeding and the entry of the 
Decree herein on February 27, 1920, and many of which are specifi¬ 
cally referred to in report of Federal Trade Commission to the Presi¬ 
dent of the United States dated July 3, 1918. 

Paragraph XI. 

In answer to the allegations of paragraph XI of the intervening 
petition, the Association denies that it has any knowledge or informa¬ 
tion sufficient to form a belief as to the quantity of goods purchased 
by Armour & Company from the California Cooperative Canneries 
under the contract heretofore referred to, and the Association denies 
that said contract was of great value, or that it gave the California 
Cooperative Canneries a ready market for its output; and the 
282 Association refers to the allegations above set forth herein 
with regard to the terms of said contract. 

The Association in further answer alleges that said con¬ 
tract, because of its indefiniteness and because it imposed no obliga¬ 
tion whatsoever upon the purchaser to purchase if price was not 
agreed upon, was not of the character which would justify banks in 
making loans thereon. 

The Association further alleges that any and all products delivered 
to Armour & Company pursuant to said alleged contract were sold 
to Armour & Company and were not given to Armour & Company 
for distribution as the agent of the California Cooperative Canneries. 

Paragraph XII. 

In answer to the allegations in paragraph XII of the intervening 
petition, the Association denies any knowledge or information suffi¬ 
cient to form a belief as to the character of any notice given by 
Armour & Company to the intervening petitioner, and further 
denies that the intervening petitioner has suffered any legal damages 
resulting from the entry of the Decree or any other damages of 
any character by reason thereof, but alleges that if the petitioner 
really believes it has suffered any damages through violation of its 
rights, it has an adequate remedy at law against Armour & Com¬ 
pany. 

The Association denies that the Decree destroyed markets for the 
intervening petitioner built up during a long period of years and 
directs attention to the fact that the alleged contract between the 
petitioner and Armour & Company was entered into less than a year 
prior to the entry of the Decree herein and after charges had been 
made by the Federal Trade Commission that the extension of the 
Packers’ monopoly into unrelated lines was a menace to the public 
welfare. 

Further answering said Paragraph, the Association admits that 
the intervening petitioner has been seeking ever since May 1920 in 
various ways to secure a nullification of said Consent Decree, with 
the support or at least the approval of Armour & Company, and in 
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particular has urged the Department of Justice to move the court to 
vacate said Decree. The Association admits that the Department of 
Justice was inclined to be fair and reasonable, and for that reason 
refused to move to vacate said Decree until an opportunity had been 
given to all persons interested to appear and be heard, and for that 
purpose hearings were held before the Honorable Herman J. Gallo¬ 
way, Honorable Bayard T. Hainer and Mr. Frank C. Hall, desig¬ 
nated by the Department of Justice to hear all parties who desired 
to be heard either in favor of or against modification of said 
283 Decree, and after such hearings said Committee reported to 
the Attorney General that the Attorney General should not 
grant such request of the California Cooperative Canneries to move 
for the modification or setting aside of the Decree. 

The Association further admits that at such hearings the Southern 
Wholesale Grocers Association and the National Wholesale Grocers 
Association of the United States appeared and were granted a hear¬ 
ing, and alleges that the California Cooperative Canneries appeared 
as the leading exponent of modification. 

The Association denies that the Wholesale Grocers’ Associations 
referred to exercise plenary authority over their members and seri¬ 
ously affect the producers, retailers and consumers of food commodi¬ 
ties, and alleges that any power and influence that such Associations 
may have, arise only from the merits of the cause which said As¬ 
sociations have supported. 

The Association denies that the Wholesale Grocers Associations 
have at any time attacked the intervening petitioner through the 
public press, or otherwise, except in so far as said Associations have 
given publicity to the true facts in regard to the California Co¬ 
operative Canneries, its organization in connection with Armour <fc 
Company, its efforts to secure a setting aside of the Consent Decree, 
and the reasons for the entry of said Consent Decree and the objec¬ 
tions to its being vacated or modified in any way. 

The Association denies any knowledge or information sufficient 
to form a belief with regard to the true facts in connection with the 
complaint filed with the Federal Trade Commission charging that 
the intervening petitioner was affiliated with Armour & Company, 
or as to the findings of the Commission in regard to same. But your 
Association alleges it to be a fact that said California Co-operative 
Canneries is closely connected with and is dominated and controlled 
by Armour & Company. 

The Association denies the allegations of said paragraph XII in 
so far as it is therein alleged that the Association does not represent 
the public interest and that the Association has fought honest and 
fair competition, and also any implications contained in said para¬ 
graph to the effect that the Association has at any time been made a 
party to any proceedings by the Federal Trade Commission or at any 
time adjudged guilty of violations of the Sherman Act or of any 
other statute, or that any proceedings have at any time been brought 
against the Association by the Federal Trade Commission or by any 
other governmental body. 

The Association in further answer, alleges that it has at all times 
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endeavored to further and support the interest of the public 

284 generally as well as the interest of its members, and that it has 
at no time been guilty of any violation of statute. 

The Association further alleges that the defendants, on the con¬ 
trary, have been guilty of repeated violations of Federal and State 
statutes; that they have been the subject of repeated investigations by 
Congress, by the Department of Justice and by the Federal Trade 
Commission, and that said investigations have revealed many viola¬ 
tions of law by said defendants; and that said defendants have been 
the subject of civil and criminal proceedings, in which it has been 
found and determined that they had been guilty of such violations 
of law. 

Paragraph XIII. 

The Association denies each and every allegation contained in 
paragraph XIII of the intervening petition in so far as it is therein 
alleged that the Association has at any time conducted a campaign 
of coercion and intimidation in order to secure, through any improper 
means, canners and others to oppose a modification of the Consent 
Decree, and in particular denies the allegations contained in said 
paragraph XIII in so far as it is therein alleged, either directly or by 
insinuation, that the Association in any improper way influenced 
the action of the Western Canners Association in opposing modifica¬ 
tion of the Consent Decree. 

Further answering said Paragraph, the Association alleges that, 
on the contrary, the intervening petitioner, ever since May, 1920, 
has been seeking in various ways to secure a modification or setting 
aside of the said Consent Decree and has conducted a widespread 
propaganda for this purpose. The Association further alleges that 
said campaign of the intervening petitioner has been conducted with 
a concealment and misrepresentation of the facts in relation to the 
Decree and of the true situation of the California Cooperative Can¬ 
neries; that the intervening petitioner has at all times attempted to 
conceal its connection and relationship with Armour & Company and 
has represented itself as an independent organization, although it has 
at all times been controlled and dominated by Armour & Company, 
and the Association believes its actions in seeking to secure a modifica¬ 
tion of said Decree are being directed, furthered and assisted by 
Armour & Company. 

The Association alleges that prior to September 1, 1921, the inter¬ 
vening petitioner had met with considerable success in creating 
sentiment in favor of a modification of the Consent Decree, due to 
the fact that it had been able to conceal its true character, and the 
efforts which it was making along these lines, whereas the large public 
interest which is opposed to the modification of the Consent Decree, 
being entirely unaware of the steps being taken by the inter- 

285 vening petitioner, had made no effort to counteract its efforts 
and to present the true facts to the public. Because of this 

situation, the vice-president and general manager of the intervening 
petitioner was able to secure the passing of a resolution in favor of 
modification of said Decree at an irregularly called and held meeting 
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of a few members of the Western Canners Association, which meeting 
was attended by the said vice-president and general manager, who 
consulted privately with the committee which prepared such resolu¬ 
tion. Thereafter, when the general membership of said Association 
learned of the passage of such resolution and also learned of the true 
facts in connection with the matter, the membership at its annual 
Convention held in Chicago on October 11th and 12tn and attended 
by more members than any other meeting ever held by the Western 
Canners Association, by unanimous vote repudiated said previous 
resolution and adopted a resolution opposing any modification of the 
Decree. 

The Association alleges that the only support which the interven¬ 
ing petitioner has been able to obtain for a modification of the Con¬ 
sent Decree has been through misrepresentations and concealment of 
facts, and that in almost every case when the true facts have become 
known, the modification or setting aside of the Decree has met with 
immediate opposition. 

The Association denies that the bill of complaint in this suit does 
not charge the defendants with attempting to create a monopoly, and 
denies the allegation in paragraph XIII in so far as it is therein 
alleged that the defendants have not created a monopoly in the 
handling of food products and have not been guilty of violations of 
law; and the Association denies the allegations contained in said 
paragraph seeking to minimize the extent of the dealings of Armour 
& Company in rice, which the Association alleges Armour & Com¬ 
pany handled in such large quantities that the president thereof 
boasted that he was the largest rice merchant in the world; and the 
Association alleges that the price of rice was greatly increased by 
reason of the operations of Armour & Company therein. 

In further answer to said Paragraph, the Association refers to the 
complaint in this action and to the terms thereof charging the defend¬ 
ants with contracts in restraint of trade, monopolization and attempts 
to monopolize, unfair competition and other violations of statute, and 
in particular repeats the allegations of the complaint with regard to 
the attempted control of substitute foods reading as follows: 

“Control of Substitute Foods. 

“Having eliminated competition in the meat products, the defend¬ 
ants next took cognizance of the competition which might be ex¬ 
pected from what we here refer to as substitute foods. Their 
286 experience had taught them that if meat prices advanced out 
of proportion to that of other substitute foods, the consuming 
public manifested a tendency to turn to such substitutes. To pre¬ 
vent this the defendants set about controlling the Nation’s supplies of 
fish, vegetables, either fresh or canned, fruits, cereals, milk, poultry, 
butter, eggs, cheese, and other substitute foods ordinarily handled by 
wholesale grocers or produce dealers. To accomplish this purpose 
the defendants availed themselves of the advantages afforded by the 
refrigerator cars, route cars, auto trucks, branch houses, and storage 
warehouses owned or controlled by them. These facilities intended 
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primarily for the sale of meats were employed with comparatively 
no increase of overhead in the distribution of substitute foods and 
unrelated commodities. The defendants were enabled thereby to 
reach remote spots. This advantage was also employed temporarily 
to fix prices so low as to gradually eliminate competition.” 

“These attempts to monopolize have resulted in complete control in 
many of the substitute food lines. They have made substantial head¬ 
way in others. The control is extensively and rapidly increasing. 
New fields are gradually being invaded, and unless prevented by a 
decree of this court the defendants will within the compass of a few 
years control the quantity and price of each article of food found on 
the American table.” 

Paragraph XIV. 

In answer to the allegations of paragraph XIV of the intervening 
petition, the Association denies the allegations contained therein with 
regard to the business of the defendants in unrelated commodities, 
and alleges that in many of the unrelated commodities the extent 
of the business of the defendants far exceeded the percentages and 
figures set forth in said paragraph, and that the defendants were 
making rapid progress toward a monopolization of many lines of sub¬ 
stitute foods. 

Further answering said paragraph, the Association alleges that in 
considering the extent of the business of the defendants in the un¬ 
related lines, there must be considered their complete monopoliza¬ 
tion and control of meat and meat food products, dairy products 
and other lines and that their business must be considered as a w T hole 
in determining their true relation to the unrelated lines. The As¬ 
sociation refers in particular to the extensive reports made by the 
Federal Trade Commission of its investigation of the meat packing 
industry, and would direct particular attention to the following facts 
which were found with regard to the defendants as set forth in the 
Summary Report of the Commission: 

“It appears that five great packing concerns of the country— 
Swift, Armour, Morris, Cudahy and Wilson—have attained 
287 such a dominant position that they control at will the market 
in which they buy their supplies, the market in which they 
sell their products, and hold the fortunes of their competitors in 
their hands” (Summary Report, page 3). 

“We have found that it is not so much the means of production 
and preparation, nor the sheer momentum of great wealth, but the 
advantage which is obtained through a monopolistic control of the 
market places and means of transportation and distribution” (Sum¬ 
mary report, page 4). 

“The producer of live stock is at the mercy of these five companies 
because they control the market and the marketing facilities and, 
to some extent, the rolling stock which transports the product to 
the market” (Summary report, page 4). 

“The competitors of these five concerns are at their mercy because 
of the control of the market places, storage facilities, and the refrig¬ 
erator cars for distribution” (Summary report, page 4). 
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“The consumer of meat products is at the mercy of these five be¬ 
cause both producer and competitor are helpless to bring relief” 
(Summary report, page 4). 

“Five corporations, Armour & Co., Swift & Co., Morris & Co., Wil¬ 
son & Co., Inc., and the Cudahy Packing Co., hereafter referred to 
as ‘Big Five’ or ‘The Packers,’ together with their subsidiaries and 
affiliated companies, not only have a monopolistic control over the 
American meat industry, but have secured control, similar in pur¬ 
pose if not yet in extent, over the principal substitutes for meat, 
such as eggs, cheese, and vegetable oil products, and are rapidly ex¬ 
tending their power to cover fish and nearly every kind of food¬ 
stuff” (Summary report, page 9). 

“The monopolistic position of the Big Five is based not only upon 
the large proportion of the meat business which they handle, rang¬ 
ing from 61 to 86 per cent, in the principal lines, but primarily 
upon their ownership, separately or jointly, of stockyards, car lines, 
cold storage plants, branch houses, and the other essential facilities 
for the distribution of perishable foods” (Summary report, page 9). 

“The control of these five great corporations, furthermore, rests 
in the hands of a small group of individuals, namely, ,J. Ogden Ar¬ 
mour, the Swift Brothers, the Morris Brothers, Thomas E. Wilson 
(acting under the veto of a small group of bankers) and the 
Cudahys” (Summary report, page 9). 

“The combination among the Big Five is not a casual agreement 
brought about by indirect and obscure methods, but a definite and 
positive conspiracy for the purpose of regulating purchases of live 
stock and controlling the price of meat, the terms of the conspiracy 
being found in certain documents which are in our possession” 
(Summary report, page 10). 

288 “The power of the Big Five in the United States has been 
and is being unfairly and illegally used to— 

Manipulate live-stock markets; 

Restrict interstate and international supplies of foods; 

Control the prices of dressed meats and other foods; 

Defraud both the producers of food and consumers; 

Crush effective competition; 

Secure special privileges from railroads, stockyard companies, and 
municipalities; and 

Profiteer.” (Summary report, page 11.) 

“The most satisfactory single index of the proportion of the meat 
industry controlled by the Big Five is the fact that they kill, in 
round figures, 70 per cent of the live stock slaughtered by all pack¬ 
ers and butchers engaged in interstate commerce. In 1916 the Big 
Five’s percentage of the interstate slaughter, including subsidiary 
and affiliated companies, was as follows: 


Cattle ... 82.2 

Calves . 76.6 

Hogs . 61.2 

Sheen and lambs. 86.4” 


(Summary report; page 11.) 
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“The business of the packing companies originally was limited to 
the slaughter of live-stock and the distribution of meat and animal 
products and by-products. Now, however, they are rapidly extend¬ 
ing their control over all possible substitutes for meat—fish, poultry, 
eggs, milk, butter, cheese and all kinds of vegetable oil products, 
and have secured strategic points of' collection, preparation and dis¬ 
tribution of these products” (Summary report, page 13). . 

“These strategic positions, which serve not only to protect the 
controls which the big packers have already acquired, but to insure 
their easy conquest of new fields, are: 

Stockyards, with their collateral sinstitutions, such as terminal 
roads, cattle-loan banks, and market papers. 

Private refrigerator car lines for the transportation of all kinds of 
perishable foods. 

Cold-storage plants for the preservation of perishable foods. 

Branch-house system of wholesale distribution. 

Banks and real estate.” (Summary report, page 15.) 

“The purpose of this combination, which for more than a genera¬ 
tion has defied the law and escaped adequate punishments, are suffi¬ 
ciently clear from the history of the conspiracy and from the numer¬ 
ous documents already presented namely: 

289 To monopolize and divide among the several interests the 
distribution of the food supply not only of the United States 
but of all countries which produce a food surplus, and, as a result of 
this monopolistic position, 

To extort excessive profits from the people not only of the United 
States but of a large part of the world.” (Summary report, page 40.) 

The detailed evidence supporting said consideration of facts will 
be found in the Report of the Federal Trade Commission, to which 
reference is made. 

The Association alleges that the amount of business done by whole¬ 
sale grocers who are in active competition with each other and with 
thousands of other merchants, is entirely irrelevant in this proceed¬ 
ing as contrasted with the business done by the five defendants who 
have been operating in close cooperation and harmony with each 
other for many years, in alleged violation of law. 

The Association asserts that no proceedings are here pending 
against the wholesale grocers and that this is not a controversy be¬ 
tween the wholesale grocers and the defendant packers, but is a con¬ 
troversy between the United States of America and the defendant 
packers; and the Association alleges that the allegations of paragraph 
XIV and other allegations of the intervening petition are entirely 
irrelevant and without value in this proceeding. 

With respect to the allegations of paragraph XIV in regard to the 
proceeding brought before the Interstate Commerce Commission by 
the National Wholesale Grocers’ Association charging that the Pack¬ 
ers were granted unfair advantages in the transportation of products 
by the carriers, the Association refers to the decision of the Inter¬ 
state Commerce Commission in that case and alleges that it was 
found and held in that case that the Packers did receive certain 
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unfair advantages over the complainants, and the Association alleges 
that in so far as it was determined in that proceeding that there was 
not an unfair advantage with regard to the expedited transportation 
service claimed to have been afforded the meat packers, there is pend¬ 
ing an application for a reconsideration of the case, which applica¬ 
tion has not yet been determined. 

Paragraph XV. 

In answer to the allegations of paragraph XV of the intervening 
petition, the Association asserts that the allegations therein contained 
are entirely immaterial to this proceeding, but the Association denies 
the allegations therein contained with regard to the cost of 
290 distributing food products and in so far as it is alleged that 
the wholesale grocers charge excessive sums for the distribu¬ 
tion of food products, and alleges that food products are distributed 
by wholesale grocers reasonably and economically and that the profit 
received by the wholesale grocers for their services is. an extremely 
reasonable and moderate profit. 

In so far as it is claimed food products are distributed more 
economically and reasonably by the defendants, the Association denies 
such allegations and invites comparison between the retail and whole¬ 
sale prices of meat in this country between 1913 and 1921 and also 
the prices paid producers and growers for these different kinds of 
food products, and the Association alleges the distribution of meat 
and meat food products is entirely monopolized by the defendants. 

The Association in further answer, alleges that it is far more to the 
public interest to have its food products distributed through whole¬ 
sale grocers, chain stores, retail grocers, department stores, mail order 
houses, totalling at least 500,000 different concerns, all in honest com¬ 
petition with each other, than to have the Nation’s food distributed 
by five concerns working under a common understanding and in 
close cooperation, even though food products were distributed more 
efficiently bv said five concerns, and the Association alleges that it is 
the policy of the American Government to foster a competitive system 
of industry open to all instead of placing industries in the hands of 
monopolies. 

The Association specifically denies, however, that the distribution 
of the unrelated food products by defendants would result in any 
saving to the consumer. In answer to the allegation of this Para¬ 
graph that there are three hundred concerns in this country engaged 
in the business of meat packing, the Association points out that this 
Decree affects only five such concerns. 

Paragraph XVI. 

In answer to the allegations of Paragraph XVI of the intervening 
petition, the Association denies any knowledge or information 
sufficient to form a belief as to whether or not two of the defendants, 
Armour & Company and Wilson & Company, are willing to distribute 
food products on a commission .basis if permitted so to do, inasmuch 
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as the Association has not been so informed by said Armour & Com¬ 
pany and Wilson & Company; but the Association alleges that the 
intervening petitioner, being entirely controlled and dominated by 
Armour & Company, has doubtless been informed by Armour & Com¬ 
pany as to its wishes in this matter, and further alleges that this pro¬ 
ceeding has been brought bv the intervening petitioner with the con¬ 
sent, acquiescence and at the direct instance of Armour & 

291 Company. With respect to the defendants other than Armour 
& Company the Association alleges that Swift $ Company, 

Morris & Company and Cudahy Packing Company are unwilling to 
consent to a modification of said Decree as sought by the petitioner 
and are opposed to same. 

As a further answer, the Association, upon information and belief, 
denies that the handling of unrelated food products by the defendant 
meat packers would meet with the approval of the Department of 
Agriculture and would enable producers, canners and food manu¬ 
facturers to sell their product at the lowest possible cost, believing that 
the Department of Agriculture is opposed to the extension of defend¬ 
ant’s monopoly and on the contrary favors a competitive system of 

industrv. 

* 

And the Association further alleges that such a system of doing 
business as is proposed by the petitioner would make it impossible for 
small growers, producers and manufacturers to carry on their busi¬ 
ness which is now financed largely by means of future contracts 
entered into by the present concerns engaged in the distribution of 
food products. Moreover, such a system of doing business on a com¬ 
mission basis is solely in the interest of defendant packers, as it would 
enable them to carry on their business at an assured profit, without 
risk of loss, and the Association alleges that the commission which 
was paid by the California Cooperative Canneries under its contract 
with Armour <fc Company gave the latter a larger profit from its 
handling of the products of the California Cooperative Canneries than 
the profit usually received by wholesale grocers for services in acting 
as a distributor of food products. 

The Association alleges that it is to the interest of Armour & Com¬ 
pany to make it impossible for small growers, producers and canners 
to finance themselves as their failure would enable Armour & Com¬ 
pany to acquire at a low price sources of production and manufacture. 

The Association further denies that under such a system as pro¬ 
posed by the intervening petitioner, consumers would receive prod¬ 
ucts at any less price than today, and denies that the distribution 
through the meat packers would reduce the retail price of food prod¬ 
ucts, and the Association refers to the prices charged by the meat 
packers for food products in comparison to prices charged by whole¬ 
sale grocers as substantiating these facts. 

The Association further alleges that the commission proposed to 
bo charged by the defendants, i. e.. 5%, exceeds the profit now made 
by the distributors of the unrelated food products and the giving of 
such an increased profit to the defendants would necessarily result in 
an increased priced to the consumer. 

292 The Association admits, aa alleged in Paragraph XVI that 
the ordinary producers, canners and food manufacturers and 
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distributors are not concerns of huge magnitude as alleged in Parar 
graph XVI, and admits that the defendant packers are concerns of 
tremendous magnitude as therein alleged; but the Association alleges 
that it is contrary to public policy and contrary to law to concentrate 
the handling of the Nation’s food products in a few large monopolistic 
concerns to the complete destruction of competitive business and in¬ 
dustry in the United States. 

Paragraph XVII. 

In answer to the allegations of Paragraph XVII the Association 
denies the allegations therein contained that the Decree was an 
economic mistake and that the Webb Export Act in any way 
sanctions the violations of law in which the defendants have been 
engaged. 

Furthei answering said Paragraph, the Association alleges that the 
defendant meat packers have organized many subsidiary concerns 
under the laws of foreign countries and that said Decree does not in 
any way prevent said subsidiaries from engaging in the export busi¬ 
ness of food products, and as an instance of this, the Association 
alleges that toe California Cooperative Canneries during the year 
1921 sold large quantities of its product to Armour & Co., Ltd., a 
British corporation. 

The Association further alleges that said Decree is not inconsistent 
with the provisions of the Webb Export Act of April 10, 1918, and 
refers to the previous allegation contained in Paragraph X of this 
answer showing that under said Act a combination in restraint of 
trade and monopolies such as that of the defendant packers is un¬ 
lawful. 

The Association further alleges that if said defendant packers were 
allowed to engage in the export business of unrelated commodities 
while being prohibited from selling same in the United States, such 
action would very likely result in a large increase to the consumers of 
the United States, of the cost of food products due to the large 
quantities which would be exported by the defendant packers. 

Paragraph XVIII. 

The Association denies each and every allegation contained in 
Paragraph XVIII of the intervening petition which alleges that the 
meat packers are under Federal supervision and control by virtue of 
the Packers and Stockyards Act of August 15, 1921, except insofar 
as they are engaged in the distribution and sale of meat-food prod¬ 
ucts, and alleges that in the event of modification of this 
293 Decree, the said packers would be subject to no supervision. 

and control with regard to their dealings in unrelated lines; 
and the Association alleges that said Packers and Stockyards Act does 
not in any way regulate and supervise # the dealings of the meat 
packers in such unrelated products and that it would be impossible 
to devise any practical and efficient system of supervision. 

The Association again admits the allegations contained in Para¬ 
graph XVIII of the intervening petition with regard to the huge 
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size of the defendant packers and again alleges that it is contrary to 
Government policy to foster and further sucn growth. The Associa¬ 
tion desires to emphasize the fact that the intervening petitioner 
favors and urges the creation of a huge monopoly for the purpose 
of handling the Nation’s foods, all of which would be most de¬ 
trimental to the interests of the public. 

With regard to the allegations of Paragraph XVIII setting forth 
the views of a member of Congress, the Association alleges that it has 
no knowledge or information sufficient to form a belief as to the 
correctness of said views, or who expressed same, but alleges that the 
views therein expressed are bad law and unsound economics; and 
the Association further alleges, upon information and belief, that 
said letter was obtained at the instance of the intervening petitioner 
for the purpose of spreading its propaganda. 

Paragraph XIX. 

In answer to the allegations of Paragraph XIX of the inter¬ 
vening petition, the Association admits that the petitioner has re¬ 
peatedly solicited the Attorney General of the United States to move 
for a modification of the Decree herein but denies that the inter¬ 
vening petitioner made any application for a public hearing or 
that the Interdepartmental Committee was appointed by the Attorney 
General at the request of the petitioner. 

The Association alleges that the intervening petitioner was most 
anxious to avoid any public hearing on this matter at which the 
true facts could be brought out and the merits revealed, and com¬ 
plained of the action taken by the Association to secure such a hear¬ 
ing; and the Association further alleges that the hearing before the 
Interdepartmental Committee was held at the solicitation of those 
opposed to a modification of the Decree. 

Further answering said Paragraph, the Association admits that 
it was represented at said hearing and that others also appeared at 
said hearing in opposition to modification of the Decree; but denies 
the allegation in said paragraph XIX that no evidence was presented 
evidencing the existence of a monopoly or restraint of trade 
294 on the part of the defendants, and the Association alleges on 
the contrary that at said hearing the evidence was most con¬ 
clusive to show the danger to the people of the United States from 
the monopolistic tendencies of the defendants and showed that the 
public welfare demanded the maintenance of the Consent Decree. 

The Association refers to the record of the hearings before the 
Interdepartmental Committee in substantiation of its allegations 
and submits the record of such hearings herewith for examination 
by the Court. 

The Association admits the huge size of Armour & Company as is 
again alleged in this paragraph and repeats the allegation that it 
is not in the interest of the public that said concern be permitted 
to increase its power and size, by extending its business into un¬ 
related lines. 

The Association denies all the allegations contained in said para¬ 
graph XIX with reference to the existence of a monopoly on the 
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part of wholesale grocers and repeats those allegations heretofore 
made with regard to the large number of different channels which 
exist for the distribution of food products and to the existence of 
the most active kind of competition to the benefit of the public 
of the United States between such channels. 

In further answer, the Association denies that before the hearing 
of the Interdepartmental Committee the wholesale grocers chargea 
that the defendant Cudahy Packing Company was building enor¬ 
mous canning factories in the Hawaiian Islands, and alleges that 
on the contrary reference to the interest of the Cudahy racking 
Company in pineapple industry was contained in a letter of Hon¬ 
orable John W. Weeks, Secretary of War of the United States op¬ 
posing the extension of the defendant packers into the handling 
of food products not connected with the packing industry. Said 
letter is as follows: 

“Mount Prospect, 

Lancaster, N. H., August 22, 1919. 

Hon. William S. Kenyon, 

United States Senate, 

Washington, D. C. 

My Dear Kenyon: 

I am well aware how ineffective it is for one who has not heard 
all the evidence to pass on any pending matter, and moreover, it 
is almost an impertinence for a farmer living in the extreme northern 
end of New Hampshire to make a suggestion relative to legislation, 
but after I finish my day’s work I have little to do except to look 
over the papers, and I am following some of the activities of my 
friends in Washington with interest. 

295 One of the things now receiving a great deal of newspaper 
attention and in which we are all more or less interested is the 
question of food supplies, and in that connection the activities of 
the packers are receiving the usual denunciations and defense. I 
have rather positive views on that subject, which may or may not 
accord with yours but, in any case, I want to very briefly send them 
to you. 

Such investigations as I have made of the packers’ activities in 
the past leads me to the conclusion that they handle the meat busi¬ 
ness of the country most efficiently and that if there were not such 
organizations as the packers with their methods of distribution the 
consumers would probably pay more for their meat products and 
in many cases not get as good meats as they do under present con¬ 
ditions. I doubt if that general proposition can be successfully con¬ 
troverted, and personally I think it would be a pity to interfere with 
a system that enables a citizen in the most remote section to get the 
benefit of this great business with almost as much regularity and with 
very little more cost than the citizen in the large center, but there, 
I think, the packers ought to stop. Unfortunately they have not 
done so and, as I see it, are gradually reaching out and either tempo¬ 
rarily or permanently controlling other food products. They did 
it during the war without any question, purchasing the output of 
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many canning factories, the products of which had nothing what¬ 
ever to do with the meat business, and selling it to the Government 
in many cases or to others in some cases. 

I am told for example, that the Cudahys are building enormous 
canning factories in the Hawaian Islands, and purpose controlling 
the canned pineapple industry, which is a venr important one there, 
as you know. I do not think that that kind of activity should go 
on. It would be unthinkable and certainly unbearable to permit 
a half-dozen men or a half-dozen firms to obtain control of the food 
supply of this country, even assuming that it would, on the whole, 
be efficiently managed. Undoubtedly the packers will contend—and 
the contention has a great deal of merit—that having such distri¬ 
bution facilities for their meat products those facilities should be 
worked to their full capacity to get the highest efficiency and a re¬ 
sulting lower cost and that for that reason they should go into the 
manufacture and distribution of other products than meat. But 
there is grave danger of trouble resulting from such a monop- 
296 oly which is too great to warrant its being permitted even if 
there is a lessening of efficiency as a result. 

If you could work out a solution of this difficulty which would 
divorce the packers from handling of any food products not related 
to the legitimate packing industry, my impression is that you would 
leave that part of the high cost of living problem in the best pos¬ 
sible shape. 

I am sure you will pardon this intrusion and will file my letter 
in the good old waste basket if you do not see anvthing in it which 
merits your consideration. 

Sincerely yours, 

JOHN W. WEEKS.” 

The Association denies the allegations in Paragraph XIX to the 
effect that no farm organizations appeared before said Interdepart¬ 
mental Committee in opposition to modification of said Decree, and 
alleges the exact contrary to be the case; and further denies the allega¬ 
tion in said Paragraph XIX that farm organizations representing 
millions of producers asked the Department of Justice to move for 
such modification. The Association alleges that the farm organiza¬ 
tions of the country are fully alive to the danger to the farmer 
through the extension of the defendants’ monopoly and are bitterly 
opposed to same. 

With regard to the allegations of said Paragraph XIX setting forth 
the lack power of Congress to in any way modify the terms of the 
Consent Decree, the Association alleges that Congress has ample 
power to repeal the existing laws against monopolies and organiza¬ 
tions in restraint of trade, but that Congress manifestly considers 
such an exercise of its power would be contrary to public interest. 

The California Co-operative Canneries by its vice-president and 
general manager, has appeared at hearings of Congress and urged 
Congress to legislate so as to vacate or modify the Decree, but such 
action has not been recommended or favored by any Committee of 
either the Senate or House of Representatives. 
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The Association denies absolutely the truth of the statement con¬ 
tained in said Paragraph XIX that the Decree in this case has never 
met with the approval of any of the Agricultural Committees in 
Congress. The Association alleges that on the contrary, said Decree 
has met with the approval of both Houses of Congress and also with 
the Committees having charge of legislation affecting the business 
of the meat packers. 

The following are a few extracts from statements made in Congress 
with reference to said decree: 

297 Extracts from Congressional Record Regarding Consent 

Decree. 

Senator Robinson: 

“For some months a somewhat unusual proceeding has been in 
progress. A committee composed of one representative from the 
Department of Justice, another from the Department of Agriculture, 
and a third from the Department of Commerce, have been conduct' 
ing a quasi-judicial proceeding, and without any authority of law, 
within my knowledge, to determine the question of policy under¬ 
lying a decree of the court affecting very important subjects. The 
decree of the court is intimately related to questions of legislation, 
not only those which Congress has heretofore considered but others 
which Congress is now considering and may be called upon to de¬ 
termine in the early future.” Congressional Record, Feb. 3, 1922, 
page 2339.) 

Senator La Follette: 

“Mr. President, I must say that I think it very important that 
the Committee on Agriculture should investigate this whole matter, 
as provided in the resolution. If such an investigation is made, I 
am convinced that facts would be disclosed which would result in 
such a report to the Senate as would insure legislation which would 
so safeguard this consent decree that neither the present Attorney 
General nor any successor will give assent to its modification.” (Con¬ 
gressional Record, Feb. 3, 1922, page 2339.) 

Senator Spencer: 

# 

“I agree with the Senator from Wisconsin that the decree should 
not be modified.” (Congressional Record, Feb. 3, 1922, page 2340.) 

Senator Owen: 

“Mr. President, as I understand this matter, in effect the consent 
decree was the basis of most important legislation in this body. Hav¬ 
ing obtained that legislation upon that consent decree the parties 
now desire to change the contract upon which the Congress of the 
United States acted. I can not see any reason why we should not 
institute this inquiry in order to be informed, and I see every reason 
why we should demand to know before it is too late, because after 
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the decree lias been entered it will be too late.” (Congressional 
Record, Feb. 3, 1922, page 2342.) 

Senator Norris: 

“It may be that somebody can show a reason why the decree ought 
to be modified. I do not know of any” page 2343). 

“* * * I am entirely in sympathy with the proposition of 

passing the resolution here, or of passing a law—perhaps it ought 

to go through both Houses—instructing the Attorney Gen- 
298 eral or the Department of Justice not to consent to any de¬ 
cree without submitting the facts to Congress and first ob¬ 
taining their consent. I am inclined to think that when the At¬ 
torney General thinks of the matter in the light of what is shown 
by the record of the court and the Congress put together he would 
not do that.” (Congressional Record, Feb. 3, page 2343.) 

Senator Harris: 

“Mr. President, several days ago I brought this matter to the atten¬ 
tion of the Senate and urged that the Attorney General not modify 
the decree, as the packer legislation that was passed was based on that 
decree, and it would be unjust to the Congress to modify it in any 
way.” (Congressional Record, Feb. 3, 1922, page 2343.) 

Senator Caraway: 

“Without being at all antagonistic to the Senator, I had made up 
my mind that the people have a right under this decree that the 
Attorney General has neither the legal nor the moral right to give 
away. I think the people acquired a right under this decree.” 
(Congressional Record, Feb. 3, 1922, page 2343.) 

Senator Pomerene: 

“From the statements that have been made here it looks very 
much as if the entering of that decree might have had some in¬ 
fluence with the conference committee in the preparation and pre¬ 
sentation of its report. If that is so, then there is an additional 
reason why the Congress should be on its guard so as to protect the 
interests of all the people.” (Congressional Record, Feb. 3, 1922, 
page 2344.) 

i 

Congressman Schall: 

“This is a question of whether we want a Government based on 
monopoly or a system of Government based on competition. The 
question is, Is it American for this or any monopoly to be allowed to 
retain special privileges and be given further opportunities over the 
one thing which concerns the people’s life, namely, food? We 
should all be for a competitive system. If we do not stop this thing 
now, it will not be very long—seven years at their present rate of 
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turnover—until the packers control the whole food business of the 
United States. 

“This is certainly of vital interest to Congress, and if this decree 
is modified Congress should pass a resolution to have laid before it 
the evidence and testimony on which that decision was rendered.* 
(Congressional Record, December 5, 1921, page 11.) 

Senator Harris: 

“It shows that the meat packers, who have kept a lobby here all 
these years opposing any regulation of their business, are not 
299 satisfied with anything that will do justice to the consuming 
public of this country, and as soon as legislation is passed 
and a decree is entered they immediately take steps to have it 
changed.” (Congressional Record, January 4, 1922, page 857.) 

Senator Lodge: 

“What has been the history of that group of men who run those 
packing establishments? It has been a history of utter defiance of 
law and public opinion. * * * (Congressional Record, June 

30, 1906.) 

During the year 1921 Congress after long investigation passed a 
statute known as the Packers and Stockyards Act of August 15,1921, 
for the express purpose of regulating and controlling the monopoly 
of the defendant packers over meat and meat-food products. Origi¬ 
nally it was proposed to extend such regulation and supervision to 
the dealings of the defendants in the unrelated commodities, but 
upon the entry of the Decree herein Congress assumed that said De¬ 
cree finally settled the questions arising out of the handling of unre¬ 
lated commodities by the defendants and the Bills introduced in 
Congress were amended so as to strike out the provisions which re¬ 
lated to the handling of such products by the defendants. 

The Association refers to the reports of the Congressional Com¬ 
mittees having to do with the planning of the Packers and Stock- 
yards Act, and to the discussions set forth in the Congressional Rec¬ 
ord with reference to said Act in support of the statement herein 
made that the Decree was accepted by Congress with approval and 
that the Packers and Stockyards Act was framed upon the existence 
of the Decree herein. 

With regard to the allegation in said Paragraph XIX referring to 
the investigations made by the Federal Trade Commission of the 
defendant meat packers, the Association refers to the minutes and 
reports of said investigation as a refutation of the allegations of this 
paragraph with respect to the Federal Trade Commission, which the 
Association alleges is a governmental body honestly and diligently 
endeavoring to enforce the laws over which it has jurisdiction, and 
the Association alleges that the records and the reports of that Com¬ 
mission, and also the evidence obtained by the Department of Justice 
show repeated violations of statutes by the defendants. 

17— 4071a 
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The Association further alleges that the real reason why the de¬ 
fendant packers consented to the entry of the Decree was not as 
stated by petitioner but because they well knew they were guilty of 
many violations of law and were subject to civil and criminal prose¬ 
cutions which were threatened and about to be instituted 
300 against them and that they therefore solicited and consented 
to the Decree herein as a means of securing absolution from 
the consequences of their unlawful acts. 

The Association in further answer to said Paragraph denies the 
truth of any of the allegations of said Paragraph XIX attacking the 
wholesale grocers' system of distribution and alleges that the whole¬ 
sale grocers distribute food products economically and efficiently, 
although such method of distribution is not in issue here and not in 
any way involved. 

The Association, however, alleges that the meat packers when dis¬ 
tributing unrelated food products adopt substantially the same 
method, except in so far as they are able, by reason of their great 
power, to secure preferential treatment from the Railroads. The 
Association again refers to and urges a comparison of the figures be¬ 
tween the prices paid to the raisers of live-stock and the producers of 
the unrelated commodities and the prices paid by consumers for the 
same products as absolute proof that there is no public advantage in 
having the food of the Nation in the control of the defendants. 

The Association denies that the complaint in this action was 
brought for its benefit or at its solicitation, and alleges on the con¬ 
trary that the suit was brought by the Attorney General of the 
United States, representing the people of the United States, and that 
the Decree herein is of great benefit to the general public. 

The Association further alleges that said Decree was eagerly 
solicited by the defendants in order to avoid other prosecution. 

The Association repeats that the conduct of the defendants, prior 
to the entry of said Consent Decree, was unlawful and that they were 
working in close cooperation with each other and that the allegations 
contained in said Paragraph XIX as to the defendants having no 
relation with each other are absolutely untrue, as shown by repeated 
investigations; and the Association further repeats the allegations 
above set forth that such unlawful combinations are in no way 
authorized by the Webb Export Act. 

Paragraph XX. 

In answer to the allegations of Paragraph XX of the intervening 
petition, the Association admits, upon information and belief, that 
the Interdepartmental Committee appointed by the Attorney General 
mad e the report to the Attorney General set forth in said Paragraph 
XX of the intervening petition. 

Paragraph XXI. 

In answer to the allegations of Paragraph XXI of the intervening 
petition, the Association admits that in answer to a resolution 
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301 adopted by the Senate of the United States being Senate Reso¬ 
lution No. 211, of February 3, 1922, the Attorney General 

submitted to the Senate a report which is set forth in part in said 
Paragraph XXI of the intervening petition. 

The Association alleges that said Senate Resolution was as follows: 

“Resolved, That the Attorney General of the United States be re¬ 
quested to report to the Senate (a) what steps, if any, have been 
taken to enforce and carry out the terms of said decree, ( b ) what 
modification, if any, has been proposed to him, or is being considered 
by him, with a view to his applying to the court for the adoption 
thereof, (c) any and all evidence which may have been taken in the 
recent hearings on the subject before the representatives appointed 
by the Attorney General's Office: And be it 

Resolved further, That the Committee on Agriculture and For¬ 
estry be authorized and directed to investigate this entire matter 
fully and recommend to the Senate what action it deems necessary 
and desirable.” 

And the Association further alleges that said Resolution, together 
with the discussions of said Resolution as contained in the Con¬ 
gressional Record at the time of its adoption part of which discussion 
is set forth in Paragraph XIX above, clearly indicate that it was 
adopted because of the apprehension of the Senate that the Decree 
might be modified in some respect and that said Resolution and dis¬ 
cussions show clearly the attitude of the Senate with regard to said 
Decree and utterly refutes the allegation contained in the said inter¬ 
vening petition in Paragraph XIX to the effect that said Decree has 
not met with the approval of Congress. 

Paragraph XXII. 

In answer to the allegations of Paragraph XXII of the intervening 
petition, your Association denies that any modification of this Decree 
would be to the public interest and alleges, on the contrary, that said 
modification is sought solely in the benefit of the defendant packers, 
and in particular for the benefit of Armour <fe Company, whom the 
intervening petitioner really represents. 

Paragraph XXIII. 

In answer to the allegations of Paragraph XXIII of the interven¬ 
ing petition, the Association admits that it denies any right on the 
part of the intervening petitioner to be heard for the purpose of va¬ 
cating or modifying said Decree, and alleges that the position of the 
intervening petitioner in seeking to attack and destroy said 

302 Decree is entirely different from the position of the Associa¬ 
tion in asking to be heard on an application made by any of 

the parties seeking to modify the Decree, and the Association denies 
that the petitioner has any special or legitimate interest in this liti¬ 
gation, and that the only reason this petition is made by the intervoh- 
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ing petitioner is to hide and conceal from the court the fact that this 
move is being directed by Armour & Company which completely con¬ 
trols and dominates your petitioner’s actions. 

Paragraph XXIV. 

In answer to the allegations of Paragraph XXIV of the inter¬ 
vening petition, the Association denies that the remarks of Judge 
Stafford contained therein in any way constitute a judicial sugges¬ 
tion or ruling that that Decree is in any way invalid or subject to 
attack and further alleges that the facts suggested in said remarks 
are in no way before the court in this proceeding. 

Paragraph XXV. 

* 

In further answer to the intervening petition, the Association re¬ 
peats the allegations above set forth to the effect that the inter¬ 
vening petitioner is an agent and representative of Armour & Com¬ 
pany and that the intervening petitioner is entirely under the 
domination and control of Armour & Company, and that by reason 
of said facts the intervening petitioner is bound by the written 
consent to the Decree herein heretofore executed by Armour & 
Company. 

Paragraph XXVI. 

And for a further answer, the Association alleges that in any 
event the intervening petitioner is not entitled as a matter of law 
to be granted intervention for the purpose of vacating or modifying 
said Decree. 

Wherefore, the Association asks that the intervening petition of 
the California Cooperative Canneries be dismissed on the following 
grounds: 

(1) That said California Cooperative Canneries is not a party 
to this proceeding, and not being a party is not entitled to interven¬ 
tion for the express purpose of vacating and nullifying all that has 
been done herein. 

(2) That the Decree herein having been entered upon the con¬ 
sent of the parties hereto, plaintiff and defendants, said Decree can 

not be vacated or set aside upon application of any intervenor 
303 without the consent of the original parties, and that it no¬ 
where appears that said original parties have consented to 
the modification or setting aside of the Decree as prayed for by the 
petitioner. 

(3) That on the contrary, it appears herein that the Attorney 
General of the United States has refused to move for a modification 
of said Decree or consent thereto, although requested so to do by 
the Petitioner, and that without the consent of the United States 
of America, this Court is without jurisdiction to modify or vacate 
said Decree upon the application of any outside party. 
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(4) That it appears that at least three of the five defendant 
Packers state that they are opposed to modification of said decree and 
without the consent of all of said defendants as well as the consent 
of the Government the plaintiff herein, the Court is without juris¬ 
diction to vacate or modify said Decree. 

(5) That action by the Court allowing intervention to the peti¬ 
tioner, without having first determined whether the plaintiff and 
the defendants are prepared to consent to the vacating or modificar 
tion of said Decree would be futile, as it is beyond the power of the 
court to vacate or modify said Decree without such consent. 

(6) That during the period of the two years, since the date of the 
Decree, February 27, 1920, the positions of the parties have ma¬ 
terially changed. Property has been sold and disposed of by cer¬ 
tain of the defendants, and proceedings and steps undertaken to 
carrv out the terms of the Decree bv both Government and Packers, 
and the vacating or modification of such Decree by the Court at 
this time, would be in violation of the rights of all parties. 

(7) That the Decree constitutes an agreement between the plain¬ 
tiff, the Government of the United States and the defendant Packers 
which cannot be vacated or modified by the Court, by either of the 
parties to the action or by any intervening party except upon proof 
of fraud or mistake of facts and no such proof is offered or produced 
to the Court. 

(8) That there is evidence before the Court taken in the pro¬ 
ceedings before the Interdepartmental Committee which would in¬ 
dicate that the petitioner is so clearly identified with one of 

304 the defendants, Armour and Company, which Company has 
a mortgage interest in the property of said petitioner, as to 
warrant the conclusion that the petition for leave to intervene for 
the purpose of vacating or modifying the Decree, is not made in 
good faith, but is an attempt on the part of one of the defendants, 
acting by and through the intervening petitioner, to avoid in some 
manner the consent given by it to the Decree entered herein on 
February 27, 1920. 

9. That the Decree herein was a final decree determining the 
issues between the United States of America and the defendants, 
and that the court is without jurisdiction to vacate or modify same; 
that jurisdiction was retained of said Decree as set forth therein 
merely for the purpose of taking such action as might be necessary 
to carry out and enforce the Decree and not for the purpose of 
vacating ard modifying the Decree. 

10. That the modification or setting aside of the Decree as prayed 
for by the petitioner is contrary to the public interest and would 
result in an extension of the monopoly of the defendants contrary 
to law, and that in particular the portion of the public represented 
by the Association would be seriously injured and would lose the 
protection afforded them by the Decree against the unlawful acts 
of the defendants. 

NATIONAL WHOLESALE GROCERS ASSOCIATION 
OF THE UNITED STATES, 

By M. L. TOULME, 

Secretary. 
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State of New York, 

County of New York, ss: 

M. L. Toulme, being duly sworn, deposes and says: that he is 
the Secretary of National Wholesale Grocers Association, above 
named, an unincorporated membership association; that he has read 
and knows the contents of the foregoing answer, and that the same 
is true to his own knowledge, except as to the matters therein stated 
to be alleged upon information and belief, and as to those matters, 
he believes it to be true. 


Subscribed and sworn to before me this 22 day of May, 1922. 

ALEXANDER L. HILLYAED, 

Notary Public, Kings County. 

Certificate filed in New York County. 

305 Amendment. 


Filed June 14, 1922. 

* * * * * * * 

Comes now American Wholesale Grocers’ Association and shows 
that: 

1 . 


Under its former name, Southern Wholesale Grocers’ Association, 
. it filed on September 10, 1921 an application to intervene herein, 
which application was granted and the intervention filed on the same 
day. 

2 . 

Likewise under its former name, this intervener filed an answer 
to the application of California Cooperative Canneries. 

3 . 


On May 10, 1922, by proper corporate action, the name Southern 
Wholesale Grocers’ Association was changed to American Wholesale 
Grocers’ Association and such action was certified to and filed with 
the Secretary of the State of Tennessee and with the County Clerk 
of Shelby County, Tennessee, the County and State where movant 
is incorporated. 

4. 

No other change was made in the powers, purposes and corporate 
rights of movant than the change in name aforesaid. 

Wherefore it is prayed that said petition of intervention, the order 
granting same, and the answer to the application of California Co- 
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operative Canneries be amended by substituting therein for Southern 
Wholesale Grocers’ Association, American Wholesale Grocers’ As¬ 
sociation. 

EDGAR WATKINS, 

Attorney for American Wholesale Grocers’ Association. 

306 Read and considered. It is ordered that as prayed, Amer¬ 
ican Wholesale Grocers’ Association be and the same is 

hereby substituted for Southern Wholesale Grocers’ Association, and 
that the intervention of S6uthern Wholesale Grocers’ Association 
hereafter proceed in the name of American Wholesale Grocers’ As¬ 
sociation. 

This 14th day of June, 1922. 

JENNINGS BAILEY, 

Judge. 

Objections of Cudahy Packing Co. to Motion of California Cooperative 

Canneries, &c. 

Filed June 14, 1922. 

* * * * * * * 

Comes now the Defendant, The Cudahy Packing Company, by 
its attorney Thomas Creigh, and objects to the granting by this 
Honorable Court of the motion filed herein by the California Co- 
operative Canneries, asking for leave to intervene for the purposes 
set forth in the intervening petition thereto attached and shows the 
Court that such intervention should not be allowed or granted for 
the following reasons: 

1 . 

The decree having been entered by the consent of all parties 
thereto, it is equally necessary that the consent of all parties be 
given before intervention is allowed. This defendant objects. 

2 . 

Under Paragraph VI of the intervening petition tendered with 
said motion it appears that the California Cooperative Can- 

307 neries claim that such decree is void for want of jurisdiction 
and certain other reasons. 

In such case said California Cooperative Canneries have a remedy 
otherwise than by being made a party intervener herein—and to 
permit them to be made such partv intervener for the purpose of 
attacking said consent decree would be unwarranted and inconsistent 
with proper procedure. 

•3. 

Said decree was entered February 27, 1920, and has therefore 
been in force and effect for more than two years and the several de- 
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fen dan ts in such time have in good faith been proceeding in all re¬ 
spects to carry out its terms. 

Said California Cooperative Canneries has been fully advised at 
all times of the entry of said decree and of such steps and procedure 
and failure on its part earlier to file its application constitutes 
laches and estops it from now asserting any right if ever it had any, 
to seek to vacate or modify the terms of said decree. 

THE CUDAHY PACKING COMPANY, 
ByTHOS. CREIGH, 

Its Attorney. 

(Endorsed:) Filed in open court, under leave of Bailey, J., June 
14/22. Morgan H. Beach. 

308 Acknowledgments of Service of Petition of California Co¬ 
operative Canneries for Leave to Intervene. 

Filed June 23, 1922. 

* * * * * * * 

Services is hereby acknowledged of a copy of the motion of the Cal¬ 
ifornia Cooperative Canneries for leave to intervene herein, together 
with a copy of the intervening petition attached thereto, and also 
of a copy of the notice of the hearing of the said motion, this 20th 
day of April, 1922. 

H. M. DAUGHERTY, 
Attorney-General of the United States. 

Service is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, 
and also of a copy of the notice of the hearing of the said motion, 
this — dav of 1922. 

PEYTON GORDON, 

United States Attorney for the District of Columbia. 


Sendee is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
also of a copy of the notice of the hearing of the said motion, this 20th 
day of April, 1922. 

CONRAD H. SYME, 

Attorney for Armour & Company Group. 

309 Sendee is hereby acknowledged of a copy of the motion 
of the California Co-operative Canneries for leave to inter¬ 
vene herein, together with a copy of the intervening petition at- 
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tached thereto, and also of a copy of the notice of the hearing of the 
said motion, this 24th day of April, A. D. 1922. 

M. W. BORDERS, 

Solicitor for Morris Sc Company (M. E.), Morris 
Packing Company (M. E.), Morris Sc Company 
( N . /.), Morris Sc Company (La.), Morris Sc 
Company of Pennsylvania ( Pa .), Joseph Stem 
Sc Sons, Inc., Brooklyn Beef Sc Provision Co., 
Condit Beef and Provision Company, Corwin, 
Wilde Company, Donnelly Sc Company, Inc., 
National Hotel Supply Company, Chamberlain 
Sc Company, Inc., J. M. Wilson Company, Mid - 
dletown Beef and Provision Company, Glenn 
Sc Anderson Co., Edward Morris, Nelson Morris, 
Louis H. Heymann, Charles M. MacFarlane, 
and H. A. Timmins. 

Service is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
also of a copy of the notice of the hearing of the said motion, this 
28 day of April, 1922. THOS. CREIGH, 

Attorney for Cudahy Packing Company Group, 

Including Cudahy Individual Defendants. 

Service is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
also of a copy of the notice of the hearing of the said motion, 
310 this 28th day of April, 1922. 

J. P. LIGHTFOOT, 
Attorney for Wilson Sc Company Group. 

Service is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
also of a copy of the notice of the hearing of the said motion, this 
28th day of April, 1922. 

HENRY VEEDER, 

Attorney for Western Meat Company, Oakland 
Meat Sc Packing Company, Nevada Packing 
Company. 

Service is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
also of a copy of the notice of the hearing of the said motion, this 26 
day of April, 1922. 

EDGAR WATKINS, 

Attorney for Interveners Southern 

Atlanta, Ga. Wholesale Grocers Association et al. 
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Service is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
also of a copy of the notice of the hearing of the said motion, this 
20th day of April, 1922. 

H. W. VAN DYKE, 

Attorney for Intervener National Wholesale Grocers Association. 

311 Memorandum of Court. 

Filed October 16, 1922. 

* * * * * * * 

The California Co-operative Canneries has moved for leave to file 
an intervening petition in this cause, seeking to set aside or modify 
the consent decree heretofore entered. The interest claimed by the 
Canneries in this suit is based upon a contract between it and one 
of the defendants, Armour and Company, under the terms of which 
the latter agreed to purchase from the Canneries such products as 
Armour and Company might require for the period of ten years. 
The contract also contains a provision that in case of material in¬ 
terference by governmental action Armour and Company might 
terminate the agreement upon sixty days’ notice. 

The Canneries claim that the consent decree entered is void as to 
it, for these reasons: that it is a consent decree based upon an agree¬ 
ment made between the government and the defendants prior to the 
bringing of the suit, which provided that this suit should be brought 
and this particular decree entered by consent; that in the decree the 
defendants maintain the truth of the allegations of their answers, 
which deny any wrong doing on the part of the defendants, and that 
there was therefore not only no sufficient finding of facts to author¬ 
ize the decree, but even an express refusal to admit such facts; and 
in addition that the whole proceedings were a fraud upon the court. 

None of the parties to the suit are before the court seeking to set 
aside the decree. It was entered on February 27, 1920, and pur¬ 
suant to its provisions several of the defendants have disposed 

312 of large interests in what have been called “unrelated com¬ 
modities,” doubtless in some cases at considerable loss. If 

the decree were set aside, it would be impossible to restore the status 
quo. Without going into the question of laches in the application 
for leave to intervene, for the petition sets up grounds \Vhich might 
be sufficient to avoid that defense. T think that the motion for leave 
to intervene should be overruled. 

Under the present Equity rules, no recital of facts upon which 
the decree is based is necessary and the refusal of the defendants to 
admit any violation of the law may well have been a precaution 
against the use of such admissions in a criminal prosecution, al¬ 
though the statute itself provides against such use. Parties may 
compromise their differences and a consent decree as between them 
is certainly of fully as binding force as a decree rendered after a full 
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hearing on the facts. That such a decree is entered pursuant to an 
agreement made prior to the bringing of the suit does not in my 
opinion render the decree less effective, where the court has not 
been, by any deception as to the facts, induced to enter a decree which 
may be injurious to third parties or in excess of the jurisdiction of 
the court. 

If the decree was entered into by Armour and Company for the 
purpose of preventing the fulfillment of any legal obligations it 
might owe to the Canneries under it, an action at law in the proper 
forum would afford relief. 

The motion for leave to intervene will be overruled. 

JENNINGS BAILEY, 

Justice . 

313 Petition of California Cooperative Canneries for Rehearing . 

Filed January 10, 1923. 

« 

******* 

The petition of the California Cooperative Cannerfes for rehearing 
of its application for leave to intervene herein respectfully shows as 
follows: 

1. October 16 : 1922, the court filed an opinion holding that your 
petitioner’s application for leave to intervene in this suit should be 
denied, but no formal order overruling the said application has been 
entered. 

2. The said opinion briefly sets out the claims of your petitioner, 
and then considers the same, and upon such consideration the court 
bases its decision that your petitioner’s application for leave to in¬ 
tervene should be overruled. 

3. Your petitioner further avers that the several grounds upon 
which the court basis its decision do not support the same, and the 
denial of your petitioner’s application for leave to intervene is er¬ 
roneous, and operates grievous and irreparable injury to your peti¬ 
tioner. 

4. Your petitioner contended, and still contends, (a) that the 
consent decree of February 27, 1920, is void and of no effect in law; 
(h) that your petitioner has no plain, adequate, and complete 
remedy at law, and has the right, and should be permitted, to inter¬ 
vene in this suit; and (c) that the agreement or contract which the 
Government and the defendants in this cause made for the entry of 
the particular decree which was passed in this suit February 27,1920, 
was and is void, both at common law and under the Federal Anti¬ 
trust Statutes. 

5. Under paragraphs 2 to 8, both inclusive, of the said 

314 decree, both as set out in the said agreement and as entered 
by this court, the defendants are enjoined (a) from owning 

any interest in stockyards and enterprises appertaining thereto, ana 
(h) from manufacturing or dealing in the unrelated lines, and par¬ 
ticularly the lines handled by wholesale grocers; that the said agree- 
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ment is not that the parties defendant shall discontinue or abandon 
any contracts, combinations, or conspiracies in restraint of trade, 
prohibited by Section 1 of the Sherman Act, nor that they shall desist 
or refrain from monopolizing, or attempting to monopolize, trade, 
prohibited by Section 2 of the Sherman Act, in order that they shall 
cease and desist from any discrimination in prices, or unfair prac¬ 
tices, substantially lessening competition, prohibited by the Clayton 
Act, but the said agreement is that they and each of them, severally 
and in their separate and individual capacities, shall refrain from 
engaging or being interested in the described businesses, in any 
circumstances, even though they lawfully conducted themselves in 
such businesses, and conducted such businesses legally, in all re¬ 
spects, in accordance with the laws of the United States; that the 
said agreement between the Government and the defendants, when 
sanctioned by the court, made the act of engaging in the described 
businesses illegal in itself, if the judicial sanction be valid; and 
that agreements to close down and abandon an existing business 
are unlawful at common law because against public policy and are 
also unlawful under tbe Antitrust Statutes. 

U. S. v. Addyston Pipe, etc. Co., 85 Fed. 271; 

Dr. Mile's Medical Co. r. John D. Park etc. Co., 220 U. S. 373, 
55 L. Ed. 502; 

John D. Park etc. Co. v. Hartman, 153 Fed. 24; 

Oliver v. Gilmore, 52 Fed. 562; 

More v. Bennett. 140 Ill. 60, 20 N. E. 888; 

Tuscaloosa Ice Mfg. Co. v. Williams, 127 Ala. 110, 28 So. 669; 
315 Stewart v. Stearns etc. Lumber Co., 56 Fla. 570, 48 So. 19; 

Clemons v. Meadows, 123 Ky. 178, 94 S. W. 13; 

Kosciusko Oil Mill etc. Co. v. Wilson Cotton Oil Co., 90 Miss. 
551, 43 So. 435; 

6 R. C. L., page 791, par. 196; 

19 R. C. L.. page 126, par. 94. 

6. Your petitioner further avers that the Attorney-General of 
the United States had no authority to require, or even to agree, that 
the defendants should wholly abandon lawful existing businesses, 
and refrain from legally engaging therein; that the Congress of the 
United States makes it the duty of the several district attorneys of 
the United States under the direction of the Attorney-General, to 
institute proceedings in equity to prevent and restrain violations of 
the Antitrust laws; that the authority of the Attorney-General is 
limited to enforcing the laws of the United States; that his authority 
under the Antitrust Statutes is limited to agreeing to a decree which 
will prohibit the defendants from contracting, combining, or con¬ 
spiring to violate such statutes, or to use their property or business in 
violation thereof; and your petitioner particularly avers that the 
Attorney-General has no authority to enter into an agreement for 
a decree which will prohibit citizens of the United States absolutely 
from legally engaging in the lawful business of stockyards, or manu¬ 
facturing and distributing the so-called unrelated lines. 

7. Your petitioner further alleges that this court is wholly without 
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jurisdiction, power, or authority to sanction judicially the illegal 
agreement contained in paragraphs 2 to 8, both inclusive, of the 
said consent decree, and is also wholly without jurisdiction, power, 
or authority to enter the injunctions contained in paragraphs 

316 1 and 9 of the said decree, substantially in the language of 
the statute; that under Section 4 of the Sherman Act, and 

Section 14 of the Clayton Act, the courts of the United States have 
jurisdiction to prevent and restrain violations of those acts, and, in a 
proper case disclosing such violations, it is the duty of the courts 
to enforce the law by enjoining the specific acts shown to be in vio¬ 
lation thereof, tut the courts have no jurisdiction, power, or au¬ 
thority to give judicial sanction to an agreement which provides 
that the defendant shall absolutely close down and abandon lawful 
businesses in which they are severally and individually lawfully en¬ 
gaged, and thereby destroy their competition with the wholesale, 
grocers in those businesses, and their competition among them¬ 
selves ; that Sections 2 to 8, both inclusive, of the said consent decree 
do not enjoin the defendants from doing any certain specific acts 
which restrain trade in the described businesses, but require the de¬ 
fendants wholly to abondon and refrain from engaging in the busi¬ 
nesses described, in any way, or at any time; that the injunctive pro¬ 
visions contained in paragraphs 1 and 9 of the said decree are void, 
in that each is merely a general injunction against all possible 
breaches of the Antitrust law, and not against any specific acts in 
violation thereof; 

Swift & Company v. U. S., 196 U. S. 375, 49 L. Ed. 518; 

N. Y. N. H. Sc H. Ry. Co. v. Interstate Commerce Commis¬ 
sioni, 200 U. S. 361, 50 L. Ed. 515; 

(I. S. v. Agler, 62 Fed. 824; 

Southern Pacific Co. v. Colorado Fuel Sc I. Co., 101 Fed. 779; 
Privett v. Pressley, 62 Ind. 491; 14 R. C. L. p. 310, par. 8; 

and that the remaining paragraphs of the said decree, namely para¬ 
graphs 10 to 18, both inclusive, are also void, in that they are in¬ 
tended to render effective the void injunctive orders con- 

317 tained in paragraphs 2 to 8 thereof, both inclusive. 

8. Your petitioner further avers that the rule which makes 
it unnecessary to recite or state certain matters does not dispense 
with the requirement that the fundamental and essential jurisdic¬ 
tional facts to support the decree must appear in the record; that the 
answers of the defendants in this suit categorically and directly deny 
each and every material allegation in the bill of complaint; that no 
evidence whatever was introduced, or was intended to be introduced, 
to meet or overcome the averments of the answers denying all of the 
material allegations of the bill; that the allegations of the bill must 
be taken as of no probative effect, and the averments of fact in the 
answers must be taken and stand as admitted; that this case was pre¬ 
sented to the court on bill and answers, and is to be considered on 
the averments of the bill , which are not denied by the answers 
( Terral v. Burke Construction Co., 257 U. S. 529, 531- Iowa v. 
Illinois, 147 U. S. 1, 7); that in this state of the pleadings, the 
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Government and the defendants entered into a stipulation for a decree 
which should not contain a recital of facts, but wnich should contain 
a recital that the defendants consented to the entry of the decree 
upon the condition that the decree should not constitute an ad¬ 
judication that the defendants had violated any law of the United 
States, that this recital or provision in the decree, when entered by 
the court, constituted an adjudication of the same dignity and 
authority as any other adjudication in the said decree, and even more 
so, because the said consent decree was entered exclusively and ex¬ 
pressly upon the condition that such recital (becoming an adjudi¬ 
cation when entered) should be a part of the decree itself; 

318 that neither the agreement of the parties, nor the decree 
itself, admitted any facts which met or overcame the aver¬ 
ments of the answers; that the averments of fact in the answers, de¬ 
nying the allegations of the bill that the defendants had violated any 
law of the United States, standing admitted of record, as they do, 
conclusively causes the record to disclose no case or controversy be¬ 
tween the Government and the defendants, such as is required by 
the Federal Constitution before the Federal courts can take juris¬ 
diction, and the court was wholly without any jurisdiction, power, 
or judicial authority to enter any decree against the defendants in 
the premises, and particularly the said consent decree which was 
actually spread upon the minutes of this court. 

9. Your petitioner further avers that the courts of the United 
States, including this court, are of limited jurisdiction; and the 
record must affirmatively show the facts necessary to sustain its ju¬ 
risdiction; that there is no presumption of jurisdiction, as in the 
case of a common law English or State court, unless the contrary 
appears, but the record must show affirmatively that the court has 
authority, under the Federal Constitution, to hear and determine the 
case ( Bred Scott v. Sanford, 19 Howard 401; Turner v. Bank of 
North American, 4 Dallas 11; Jackson v, Ashton, 8 Peters 148; 
Ex Parte Smith, 94 U. S. 456; Robertson v. Cease, 97 U. S. 648); 
that even if it be presumed that all the facts necessary to give the 
court jurisdiction to render the particular consent decree which was 
entered in this suit, yet the saia decree is void on its face because 
it shows no facts to support the jurisdiction of the court, but 

319 on the contrary, the provision of the decree that it shall not 
constitute an adjudication that the defendants have vio¬ 
lated any law of the United States affirmatively destroys any possible 
basis upon which the jurisdiction of the court can be upheld. 

U. S. Constitution, Art. Ill, Sec. 2; 

Muskrat v. U. S., 219 U. S. 346, 55 L. Ed. 246; 

Fairchild v. Hughes, U. S. Adv. Ops. No. 10, p. 260, Apr. 1, 
1922 • 

Windsfyr v. McVeigh, 93 U. S. 274, 33 L. Ed. 914; 

Meguire v. Conwine, 101 U. S. 108, 25 L. Ed. 899; 

Reynolds v. Stockton, 140 U. S. 254, 35 L. Ed. 464; 

United States v. Trans Missouri Freight Ass’n, 58 Fed. 58; 
Kreider v. Cole, 149 Fed. 647; 

Peoples Bank v. Gilson, 161 Fed. 286, 291; 
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Munday v. Vail, 34 >N. J. L. 418 ; 

State v . Nast, 108 S. W. 563, 567, 568 (Mo.); 

Watson v. Bair, 74 So. 417 (Fla.); 

Griffith v. Henderson, 45 So. 1003 (Fla.); 

Israel v. Reynolds, 11 111. 218, 223; 

State v. Baughman, 38 Ohio St. 455, 459; 

Hubler v. Pullen, 9 Ind, 273, 68 Am. Dec. 620; 

Stafford Introduction to “The Law * Restated”; 

Hughes “The Law Restated,” page 27; 

1 Hughes Procedure,, pages 22, 23, 58, Sec. 5a, 65, 113, 
Sec. 21, 154, 156, Sec. 41. 

15 C. J. 723, Sec. 13, 725; 

Id. 734, Sec. 34; 

Id. 783, Sec. 77; 

Id. 827, Sec. 146; 

Id. 915, Sec. 300; 

21 C. J. 157, Sec. 139 Note 56 (a) ; 

Id. 485, Sec. 565, Note 7; 

Id. 548-551, Secs. 670-673; 

Id. 560, Sec. 694, Note 2; 

Id. 642, Sec. 821; 

Id. 688, Sec. 861, Note 42 (b) ; 

Id. 813, Notes 13-18; 

Id. 814, Sec. 965; 

2 R. C. L. 31, Sec. 9. 

10. Your petitioner further avers that the court has no power to 
impose any penalties other than those provided in the statute; 
that this suit is filed under the Antitrust laws; that Section 1 of the 
Sherman Act prohibits contracts, combinations, or conspiracies in 
restraint of trade ; that Section 2 of the said act prohibits monop¬ 
olizing* or attempting to monopolize trade; that the Clayton 
320 Act prohibits discrimination in prices and unfair practices 

which' substantially lessen competition; that persons violating 
the Sherman Act are thereby declared guilty of a misdemeanor, 
punishable on conviction by a fine not exceeding $5,000, or by im¬ 
prisonment not exceeding one year, or both, in the discretion of 
the court ; that each statute invests the courts with jurisdiction to pre¬ 
vent and restrain violations of it; that by neither act is the court 
authorized, either expressly or by implication, to enjoin a defendant 
absolutely from engaging in business in any circumstances or un¬ 
der any conditions; that the utmost limit of the jurisdiction and the 
power of the court, in such case, is to enjoin the defendant from 
agreeing, combining, or conspiring with others to restrain trade by 
monopolizing, or attempting to monopolize, trade, in violation of 
the Sherman Act, and from violating the Clayton Act by illegally 
discriminating in prices or by indulging in unfair practices; that 
in this case the court has perpetually enjoined each defendant, in¬ 
dividually and independently, from owning any interest whatsoever 
in certain business and from manufacturing and dealing in certain 
described commodities defined in the said consent decree as unre- 
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lated lines; and that the said consent decree is therefore beyond 
the jurisdiction, power, and authority of the court, and is void. 
Windsor v. McVeigh, 93 U. S. 274, 23 L. Ed. 914; 

Campbell v. Porter, 162 U. S. 478, 40 L. Ed. 1044; 

Cooper v. Reynolds. 10 Wall. 308, 19 L. Ed. 931; 

Nash v. Williams, 20 Wall. 226, 22 L. Ed. 254, at 257 and 
258 * 

United States v. Walker, 109 U. S. 258, 27 L. Ed. 927; 

Re Sawyer, 124 U. S. 200, 31 L. Ed. 402; 

Ex Parte Neilsen, 131 U. S. 176, 33 L. Ed. 118; 

Ex Parte Cuddy , 131 U. S. 280. 33 L. Ed. 154; 

United States r. Am. Tobacco Co., 191 Fed. 371, 382, 383; 
Kreider v. Cole, 149 Fed. 647; 

321 Powhatan Coal & C. Co. r. Ritz, Judge, 60 W. Xn. 495, 404, 

56 S. E. 257; 

Chapman v. Parsons. Judge, 66 W. Va. 307, 66 S. E. 461; 
Paul v. Willis, 69 Tox. 261, 7 S. W. 357; 

Lewis v. Allred, 57 Ala. 628; 

Folger v. Insurance Co., 99 Mass. 267; 

Fithian v. Monks, 43 Mo. 502; 

Seamster v. Blackstock, 83 Va. 232, 2 S. E. 36; 

Anthony v. Kasey, 83 Va. 338, 5 S. E. 176; 

Story’s Equity Pleading, Sec. 10; 

2 High, Injunctions (4th Ed.), Sec. 1425; 

Hughes, The Law Restated, page 25, Sec. 7; 

15 C. J. 810, Sec. 106; 

15 C. J. 725, Sec. 13; 

Id. 734, Sec. 34; 

Id. 802, Sec. 101. 

11. Your petitioner further avers that the jurisdiction of the Fed¬ 
eral courts is derived from the Federal Constitution and laws, and 
from no other source or sources whatever; th$t consent of parties 
cannot confer jurisdiction or power on the court to enter a decree 
which the court had no jurisdiction or pow’er to enter under the au¬ 
thority conferred on it by the Constitution and laws; that the record 
must affirmatively show T the authority of the court to proceed to 
judgment or decree, and to enter the particular decree which has 
been passed (The Law r Restated, Introductory Chapter, pages 12, 
13, and 14, per Mr. Justice Stafford; 1 High on Injunctions (4th 
Ed.), page 4o, paragraph 31; 1 Hughes on Procedure, pages 22 and 
23); that in this case, the only facts before the court are the aver¬ 
ments of the answers of the defendants denying all of the material 
allegations in the bill of complaint, and the decree itself expressly 
provides that it does not adjudicate that the defendants have violated 
any law of the United States; that in the absence of facts proving, 
or tending to prove, a violation of the Antitrust laws, and in the 
absence of admissions of the necessary jurisdictional facts, the court 
is wholly without jurisdiction, under the Constitution and 

322 laws, including the Antitrust law’s, to enter the decree against 
the defendants in this cause, or any decree against them, and 

the consent of the parties could not confer on the court the juris- 
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diction necessary to authorize the action which was taken in spread¬ 
ing the consent decree upon the minutes of the court. 

Fairchild v. Hughes, U. S. Adv. Ops. No. 10, p. 260, April 1, 
1922 * 

Sevilleta, etc. v. Belen Land Grant, 242 U. S. 695, 61 L. Ed. 
514; 

Muckrat v. United States, 219 U. S’. 346, 55 L. Ed. 246; 
Harding v. Harding, 198 U. S. 317, 49 L. Ed. 1066; 
Pittsburgh C. & St. L. Ry. Co. v. Ramsey, 22 Wall, 322, 22 L. 
Ed. 823; 

Kreider v. Cole, 149 Fed. 647; 

State v. Nast, 108 S. W. 563, 568, 569 (Mo.); 

State v. Muench, 217 Mo. 124, 117 S. W. 25; 

Marietta v. Henderson, 121 Ga. 399, 49 S. E. 312; 

Sennette v. Police Jury, 56 So. 653 (La.); 

Story, Equity Pleading, Sec. 10 ; 

Stafford, Introduction to “The Law Restated,” pages 12 to 14; 
Hughes “The Law Restated/’ page 25, Sec. 7; 

1 Hughes, Procedure, pages 22, 23, 57, 65, 113, Sec. 21, 
126, Sec. 26, 137, 154, 156; 

1 High, Injunctions (4th Ed.), 48, Sec. 31; 

15 C. J. 730, Sec. 27; 

Id. 802, Sec. 101, Notes 6, 17; 

Id. 844, Sec. 164; 

21 Id. 813, Notes 13 to 18; 

Id. 814, Sec. 965; 

Id. 815, Notes 55, 56; 

Id. 915, Sec. 300; 

2 R. C. L. 31, Sec. 9; 

7 Id. 1039, Sec. 70; 

15 Id. 643, Sec. 86; 

Id. 645, Sec. 90. 

12. Your petitioner further avers that the opinion of the court, 
denying intervention, states that the refusal of the defendants to 
admit any violation of the law may well have been a precaution 
against the use of such admissions in a criminal prosecution; that 
the court was referring to the language of the decree, which recites 
that the decree shall not constitute or be considered as an adjudica¬ 
tion that the defendants, or any of them, have in fact violated 
323 any law of the United States; that this provision was the 
vital condition upon which the consent decree was entered; 
and that the said condition cannot be modified or read out of the 
said decree for the purpose of establishing or sustaining the juris¬ 
diction of the court to enter it. 

2 R. C. L. 31, Sec. 9; 

15 Id. 646, Sec. 90, Note 3; 

21 C. J. 813, Notes 6 to 12 ; 

Id. 815, Notes 81 to 83; 

Id. 816, Sec. 5. 

18—4071a 
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13. Your petitioner further alleges that when the court has ex¬ 
ceeded its jurisdiction, it should take appropriate steps to correct 
its action and should of record declare the decree void for want 
of jurisdiction whenever the matter is called to its attention by 
either or any party, or by amicus curitr, or it should act sua sponte. 

Campbell v. Porter, 162 U. S. 478, 40 L. Ed. 1044; 

Kreider v. Cole, 149 Fed. 647; 

1 Hughes Procedure 82; 

15 C. J. 732, Sec. 27, Note 68, 852, Sec. 171; 21 Id. 162, 
Sec. 146, 168, Sec. 149, 186, Sec. 171. 

14. Your petitioner further avers that, for reasons apparent on 
the face of the record, the said consent decree of February 27, 1920, 
is void, and lapse of time cannot validate it. 

Windsor v. McVeigh, 93 U. S. 274, 23 L. Ed. 914; 

Kreider v. Cole , 149 Fed. 647; 

15 C. J. 826, Sec. 144, 847, Sec. 166. 

15. Your petitioner further avers that it is entirely without any 
plain, adequate, or complete remedy at law, in the premises; that 
the court is in error in stating in its opinion that if the decree was 
entered into by Armour & Company for the purpose of preventing 
the fulfilment of any legal obligations it might owe to the Can¬ 
neries under it, an action at law in the proper forum would 

324 afford relief, since an action at law for damages for anticipa¬ 
tory breach of the said contract would not restore to your 
petitioner the distribution facilities necessary to the moving of its 
commodities, but would leave your petitioner (as it and its associates 
are now left) subject to the dictation and control of the wholesale 
grocers; that in your petitioner’s application for intervention, the 
contract between it and Armour & Company is set out in full in 
paragraph 11 thereof, and the said contract, among other things, 
provides that in case governmental action materially interferes with 
the performance of the contract by Armour & Company, the said 
company should have the right to cancel and terminate its agreement 
bv giving sixty days’ written notice to your petitioner of its inten¬ 
tion so to do, and should not be held liable for any loss resulting 
therefrom; that if the said consent decree be valid, the said Armour 
<fe Company are thereby enjoined from carrying out its said contract 
with your petitioner, no matter what may have been the reasons of 
Armour & Company for agreeing with the Attorney-General to the 
consent decree in this cause; that if the said consent decree is void, 
and this court so declares, your petitioner will then be in position to 
assert its rights under the said contract ; but if the said decree be 
valid, it constitutes a perpetual barrier against the assertion by your 
petitioner of any rights under the said contract between your peti¬ 
tioner and the said Armour & Company. 

16. Your petitioner further avers that the said consent decree of 
February 27, 1920, is in effect a contract between this court and the 
parties to this suit, regardless of the rights of any third parties, 
including particularly your petitioner; that this court has no power 
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to contract, or allow others to contract, the exercise of its 

325 judicial functions to consenting parties before it, but its 
jurisdiction must rest exclusively upon the Constitution and 

laws of the United States, and not upon contract or convention; 
that all Federal courts are creatures of written law; that all Federal 
courts are of limited jurisdiction; that the record in Federal courts 
must affirmatively show jurisdiction; that it is the duty of every 
Federal court to make sure that it has jurisdiction, and so soon as 
the absence of jurisdiction is noticed the case must be stopped, no 
matter how far it has gone; that a Federal court can entertain no 
suit except by authority of an express written enactment; that no 
Federal court can exercise any jurisdiction not given to the United 
States by the second section of the Third Article of the Federal 
Constitution; that neither Congress nor consent of parties can ex¬ 
tend the jurisdiction of Federal courts beyond the constitutional 
grant; that Federal courts are careful to exercise no jurisdiction not 
clearly there; that Congress is always anxious to restrict, and not 
to enlarge, the jurisdiction of the Federal courts; that no inferior 
Federal court can exercise any jurisdiction except it can point to the 
particular act of Congress conferring such jurisdiction upon it; that 
the constitutional grant of judicial power is not self-executing; that 
Congress has never provided for the exercise of more than a part of 
the judicial power given by the Constitution; that unnecessary ex¬ 
tension of the jurisdiction of Federal courts is undesirable; that Fed¬ 
eral courts have no common law jurisdiction, civil or criminal (Rose, 
Federal Jurisdiction and Procedure, Second Edition, pages 

326 1-39); and that the said consent decree entered in this suit 
is therefore void on the face of the record, and should be so 

declared by this court. 

17. Your petitioner further avers that the record in this cause 
shows a conflict of rulings on intervention; in that the National 
Wholesale Grocers Association, and the Southern Wholesale Grocers 
Association (whose name is now American Wholesale Grocers As¬ 
sociation), neither having any special interest in the subject matter 
of this suit, have been permitted to intervene herein by the order 
of this court, after full arguments by counsel and thorough con¬ 
sideration by the court, and the application of your petitioner, Cali¬ 
fornia Cooperative Canneries, having a special interest in the subject 
matter of this suit, has been denied, the presiding justices not being 
the same in the several instances mentioned. 

18. By reason of the matters and things hereinbefore set forth, 
your petitioner should be accorded the right or privilege of inter¬ 
vention in this suit, for the protection of its rights in the premises. 

Wherefore, the premises duly considered, your petitioner respect¬ 
fully prays as follows: 

1. That after due notice of this petition to all parties in interest, 
a rehearing may be granted to your petitioner on its application for 
leave to interven herein. 

2. That on such rehearing, the application of your petitioner for 
leave to intervene may be granted. 



270 CALIF. COOPERATIVE CANNERIES VS. U. S. OF A. ET AL. 

3. That on such rehearing and intervention being granted, the 
said consent decree of February 27, 1920, map be declared null and 
void, as beyond the jurisdiction, power, and authority of this 
327 court. 

4. That your petitioner may have such other and further 
relief in the premises as may be just and proper. 

CALIFORNIA COOPERATIVE CANNERIES, 
By FRANK J. HOGAN, 

Attorney. 

District of Columbia, ss: 

Frank J. Hogan, being first duly sworn, deposes and says that he 
is the attorney of the California Cooperative Canneries, the petitioner 
named in the foregoing petition for rehearing by it by him sub¬ 
scribed. and that he is duly authorized to sign the said petition and 
to make this affidavit ; that the foregoing petition for rehearing 
contains the special matters or causes on which such rehearing is 
applied for; that the facts therein stated are true, and that the said 
petition is not filed for the purpose of delay. 

FRANK J. HOGAN. 

Subscribed and sworn before me this 10th day of January, 1923. 

Tseal.] marie McDonald, 

Notary Public, D. C. 


328 Answer and Objections of American Wholesale Grocers' Asso¬ 
ciation et al. to Petition for Rehearing, &c. 

Filed February 3, 1923. 

* * * * * * * 

Come now American Wholesale Grocers’ Association, Henry G. 
Sears Company, John Hoffman and Sons Company, Mason, Ehrman 
& Company, J. M. Radford Grocery Company, Southern Distributing 
Company, Hall Grocery Company, Albert Mackie & Company, Ltd., 
The Hicks Company, W. D. Cleveland & Sons, Rapides Grocery Com¬ 
pany, and Oliver Finnie Grocery Company, and answering and ob¬ 
jecting to the granting of the petition of California Co-operative 
Canneries filed herein on January 19, 1923, seeking a rehearing on 
the opinion of this Court, entered in the above styled case on the 
16th of October, 1922, say: 


1, 2, 3. 

These interveners admit the correctness of the allegations of para¬ 
graphs 1 and 2 of said petition of said California Co-operative Can¬ 
neries, and deny paragraph 3 of said petition. 
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4. 

Referring to paragraph 4 of said petition, interveners named above 
admit that said California Co-operative Canneries made the conten¬ 
tion therein stated, but these interveners deny the correctness of the 
stated contentions. 

5. 


Answering paragraph 5 of said petition of said California Co¬ 
operative Canneries, the interveners hereinbefore named respectfully 
refer to the decree entered in this case on February 27, 1920, 

329 for a full and accurate statement of the provisions thereof; 
but the interveners deny that said decree or any part thereof 

is erroneous or in violation of any law, statutory or common, and 
they deny that the said decree is against public policy. 

With specific reference to the cases cited by the said California Co¬ 
operative Canneries at the end of paragraph 5 of its said petition, 
these interveners respectfully submit: 

Substantially petitioner in the cases referred to beginning with 
that of United States vs. Addyston Pipe Company, 85 Fed. 271, and 
concluding with the text 19 R. C. L. page 126, seek to establish the 
principle of law that covenants, to go out of business, must be ancil¬ 
lary to the main purpose of a lawful contract and necessary for the 
protection of the covenantee. With such a principle and statement 
of the law these interveners are not in disagreement. Such a prin¬ 
ciple, however, has no application to the facts in the instant case. 

Throughout the petition for rehearing the petitioner confuses 
jurisdiction with procedure. It is not claimed by petitioner that this 
court is without jurisdiction to enjoin monopoly and restraints of 
trade, nor is the claim definitely presented that attempts to monop¬ 
olize and tendencies to restrain trade may not be stopped before they 
become effective. The Anti-Trust statutes specifically confer juris¬ 
diction but seemingly the petition for review is based on the fallacy 
that the court lost jurisdiction because the allegations of the 

330 original bill were denied. The contention, vaguely made but 
nowhere in the petition definitely stated, means just this: 

“It was jurisdictional error to enter a decree by consent so long as 
the allegations of the bill remained denied.” When the contention 
of the petitioner is thus reduced to a definite statement, the fallacy 
becomes obvious. • If proof were required, w hich it was not when by 
consent it w T as waived the action of the court was merely an error in 
procedure. Such error must be corrected by appeal within the time 
provided by law or by bill of review, as authorized by Equity Rule 
62, of this court. Neither of these methods having been adopted, 
the decree cannot be set aside after the expiration of the term at 
which it was entered, nor in any event can a stranger to the decree 
take advantage of error, had there been error. 

It is not necessary to take the time of the Court to analyze each of 
the citations in paragraph 5 of the Canneries’ petition. Brief refer¬ 
ence, however, may be made to one or tw T o of the illustrative cases. 
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The Addyston Pipe case dealt with contracts having as their pur¬ 
pose effectually to restrain competition, and which tended to and did 
create a monopoly. While the Court discusses the general principles 
of sales of business and covenants to refrain from continuing the par¬ 
ticular business which was the object of the sale, the whole case shows 
that such agreements as were there under discussion to refrain from 
doing a certain business were with the definite purpose of restraining 
interstate trade. In the same case on appeal the Supreme Court 
states this fact very clearly, and says: 

331 “While no particular contract regarding the furnishing of 
pipe and the price for which it should be furnished was in the 

contemplation of the parties to the combination at the time of its 
formation, yet it was their intention, as it was the purpose of the 
combination, to directly and by means of such combination increase 
the price for which all contracts for the delivery of pipe within the 
territory above described should be made, and the latter result was to 
be achieved by abolishing all competition between the parties to the 
combination.” 

See the case in the Supreme Court reported, 175 U. S. 211, 240; 
44 L. Ed. 136, 147. The Addyston Pipe case is explained and 
limited in the case of Anderson vs. U. S., 171 U. S. 604, 617; 43 
L. Ed. 300, 306. 

The Dr. Miles Medicine Company case, 220 U. S. 373; 55 L. Ed. 
502, is another case w T here the agreements involved, as stated by the 
Supreme Court : 

“had for their purpose the control of the entire trade.” 

The case of John D. Park vs. Hartman, cited by the Canneries, is a 
parallel case to the Dr. Miles Medicine Company case. Similarly it 
may be shown that none of the cases relied on have application to the 
issues here, where the consent decree was to prevent restraint of trade 
and monopoly; and not as were the agreements in the Pipe and 
Medicine cases to effectuate such restraint and such monopoly. The 
instant case is more analagous to the decree in the case of U. S. vs. 
American Tobacco Company, 221 U. S. 106. 188; 55 L. Ed. 663, 
697, where in discussing the decree that should be entered, the Su¬ 
preme Court spoke of a disintegration of the several connected cor¬ 
porate businesses, and pointed out that it might be necessary 

“by way of an injunction restraining the movement of the 

332 products of the combination into channels of interstate or 
foreign commerce, or by the appointment of a receiver, to 

give effect to the requirements of the statute.” 

What is here involved is that which is specifically authorized to 
be enjoined by the Acts of Congress. The Sherman Anti-Trust Law, 
section 2, makes guilty 

“every person who shall monopolize or attempt to monopolize ” 
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Section 4 of the same statute authorizes injunctions 
‘‘to prevent and restrain violations of this act.” 

Attempts may be prevented before they become successful. 

When there is considered the allegations of the original bill filed 
in this cause, the findings by the Federal Trade Commission, the 
facts set out in the intervention filed by the American Wholesale 
Grocers’ Association, and the facts stated in the Committee’s report 
on Senate Resolution 211, referred to on the hearing of this petition, 
it is clearly shown that there was an attempt to monopolize, if not 
actual monopoly of the distribution of food products, by the defend¬ 
ants in this case. 

In the Clayton Law, section 3, there is further authority to seize 
him who attempts to violate the law 7 and stop him before his attempt 
is successful. Section 3 of the Clayton Law in so far as it is here 
applicable, reads: 

“That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, to * * * make a sale or con¬ 
tract for sale of goods, * * * for use, consumption or resale 

within the United States or any Territory thereof or in the 
333 District of Columbia * * * w’here the effect of such 

* ' * * sale, or contract for sale * * * ma y b e to 

* * * tend to create a monopoly in any line of commerce.” 

What this Court did in the decree of February 27, 1920, and what 
your honor here presiding did in your opinion of October 16, 1922, 
was merely to enforce the provisions of the Anti-Trust Laws, and the 
same rulings would have been appropriate with the proof indicated 
in the documents aforesaid had the decree been entered after hear¬ 
ing instead of by consent. 

It certainly does not weaken a decree that the defendants con¬ 
sented to its entry. If the allegations and the findings of the Fed¬ 
eral Trade Commission are true, then even though defendants had 
contested the entry of any decree, it would have been right and 
proper to have entered the decree of February 27, 1920, All the 
Court did here was to stop before it became fully successful the at¬ 
tempt to create a most dangerous monopoly; and the defendants, 
by agreeing to limit their business to that which was legitimately 
within the scope of their respective enterprises, were as stated by the 
•Court in Oliver vs. Gilmore, -52 Fed. Rep. 562, 567, adapting their 
businesses to 

“the line of the modern division of labor” with the result, as fur¬ 
ther stated by the Court, to 

“prove of advantage to the community.” 

6 . 

For answer to paragraph 6 of said petition for rehearing, inter¬ 
veners hereinbefore named deny the same and say that the Attorney- 
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General, under statutes hereinbefore copied, had authority 

334 and it was his duty to stop the defendants from their at- 
empted monopoly of the food products of the country; that 

if it were necessary, as the allegations showed it was, that there 
should be a division of labor and a discontinuance by defendants of 
some parts of their business in order fully to enforce the law and 
effectuate the object of the Attorney-General to prevent this attempt 
at monopoly, the Courts have full authority to act. 

These interveners further say that the injunction decreed herein 
was not a contract requiring defendants to abandon a lawful busi¬ 
ness, but was an injunction compelling the defendants to cease from 
a business, the continuance of which tended to create a monopoly 
and to restrain interestate trade. 

Selling groceries is per se lawful. So is “peaceable persuasion” by 
labor organizations. But either selling groceries or peaceable per¬ 
suasion may be part of an illegal scheme, and thus a proper subject 
for an injunction. 

In Duplex Printing Press Co. v. Deering et al., 254 U. S. 443, 465, 
41 Sup. Ct. 172, 176, 65 L. Ed. 349, 16 A. L. R. 196, the court 
defines the conspiracy which is prohibited and which may be en¬ 
joined, as follows: 

“The accepted definition of a conspiracy is: ‘A combination of 
two or more persons by concerted action to accomplish a criminal or 
unlawful purpose, or to accomplish some purpose not in itself crim¬ 
inal or unlawful by criminal or unlawful means’ * * * If the 

purpose be unlawful, it may not be carried out, even by means that 
otherwise would be legal; and, although the purpose be lawful, it 
may not be carried out by criminal or unlawful means.” (Italics 
supplied.) 

After discussing other decisions, the court further in the 

335 Duplex Printing Case said: 

“It is settled by these decisions that such a restraint produced by 
peaceable persuasion is as much within the prohibition as one accom¬ 
plished by force or threats of force, and it is not to be justified by 
the fact that the participants in the combination or conspiracy may 
have some object beneficial to themselves or their associates which 
possibly they might have been at liberty to pursue in the absence of 
the statute.” 

7. 

Answering paragraph 7 of said petition for rehearing, interveners 
hereinbefore named deny the same and say that this Court had full 
jurisdiction, power, and authority to enjoin the defendants as they 
were enjoined in the decree of February 27, 1920; that the Courts 
are not compelled to wait until a monopoly has been fully estab¬ 
lished and restraints of trade have been made effective, before pre¬ 
venting same, but it is the duty of the Court, as w*as done in this 
case, to enjoin those attempts, the completion of which would effect¬ 
uate monopolies and restraints of trade. 
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Referring specifically to the cases cited in the petition for review in 
paragraph 7 thereof, these interveners respectfully submit. 

The case of Swift & Company vs. United States, 196 U. S. 375; 
49 L. Ed. 518, itself furnishes justification for the decree in this 
case. Referring to the pages of the official edition, it will be seen 
that among the charges made in the Swift case, as in this case, was 
the charge that the railroads were giving preference to the packers. 
(Page 394.) It was charged in the Swift case and is charged here, 
and is true, that the defendants in that case and in this case 

336 were conspiring to monopolize the distribution of certain 
named commodities. (Page 395.) 

In speaking of the rules of pleading, Mr. Justice Holmes denied 
the contention that a bill in equity should be as specific as an in¬ 
dictment, and referring to a bill in equity, said: 

“But it is to be taken to mean what it fairly conveys to a dis¬ 
passionate reader by a fairly exact use of English speech.” (Page 
395.) 

And referring to the general scheme, Mr. Justice Holmes further 
said: 

“The scheme alleged is so vast that it presents a new problem in 
pleading * * * The elements, too, are so numerous and shift¬ 
ing, even the constituent parts alleged are, and from their nature 
must be, so extensive in time and space that something of the same 
impossibility applies to them.” (Page- 395, 396.) 

Further Mr. Justice Holmes: 

“It is suggested that the several acts charged are lawful and that 
intent can make no difference. But they are bound together as the 
parts of a single plan. The plan may make the parts unlawful.” 

And further: 

“But when that intent and the consequent dangerous probability 
exist, this statute, like many others, and like the common law in 
some cases, directs itself against that dangerous probability as well 
as against the completed result.” 

The reading of the Swift case shows the necessity for such an 
injunction as was rendered in this case. 

The Canneries also cited the case of New York, New Haven & 
Hartford Railroad Company vs. Interstate Commerce Commission, 
200 U. S. 361, 50 L. Ed. 515, which has no application whatever to 
the facts here. That case dealt with an alleged violation 

337 of the Acts to regulate commerce, and in substance holds that 
an injunction could not merely prevent general violations 

of law, but must refer to specific violations. Here the decree spe¬ 
cifically mentions the things that are enjoined. 

The case cited by the Canneries of United States v. Agler, 62 Fed. 
824 supports the decree in this case. In the Agler case it was claimed 
that the injunction was void because the bill was demurrable. Dis¬ 
trict Judge Baker discussed the right of the United States to obtain 
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an injunction prior to the Sherman Act, and said that one of the 
purposes of the Sherman Act was the ‘‘checking and arresting of all 
lawless interference,” and that it applied to capitalists, monopolists, 
and laborers. And the learned judge, in language appropriate, here 
said: 

“It is a praiseworthy purpose, in the midst of tumult and excite¬ 
ment, when lawlessness seizes upon the arteries of the commerce 
of the nation, for the courts of the land, in their peaceable and 
orderly way, to lay their hands on these men, and bid them cease. 
It is a lawful thing—a commendable thing. The law gives them 
that power.” 

The other two cases cited bv the Canneries and the text from the 

* 

Ruling Case Law have no application to the facts of this case. Peti¬ 
tioners forget, or at least disregard, the fact that the defendants in 
this case, the only parties who may complain of the decree, have con¬ 
sented to the decree. The Canneries ostentatiously ignore the law 
with relation to consent decrees. 

In 23 Cyc. 729 there appears a short statement buttressed by ample 
authority of the applicable rule. The statement follows: 

338 “A judgment by consent operates as d waiver of any de¬ 
fects in the process or pleadings, or irregularities in the pre¬ 
vious proceedings, or grounds of objection which would have con¬ 
stituted errors in the judgment if rendered upon trial, provided they 
do not go to the jurisdiction.” 

Ruling Case Law Vol. 10, Sec. 347, states the rule in similar 
language: 

“Decrees are frequently entered on consent of the parties, and 
this fact should be recited. Such a decree, when entered, is bind¬ 
ing on the consenting parties, and it cannot be heard or reviewed 
except on a showing that consent was obtained by fraud or that the 
decree was based on mutual error.” 


Citing Adler vs. Van Kirk Land, etc., Co. 114 Ala. 551. 21 So. 
490, 62 A. S. R. 133. 

DanielPs Chan. Plead. & Prac., 4th Ed., Vol. 2, pp. 973, 974, says: 

“It may be mentioned, with reference to the subject of consent 
causes, that a decree or order, made by consent of the counsel for 
the parties, cannot be set aside, either by rehearing or appeal, or by 
bill of review; unless by clerical error anything has been inserted 
in the order, as by consent, to which the party had not consented; 
in which case, a bill of review might lie.” 

An interesting application of these rules was made in United 
States Construction Co. vs. Armour Packing Co., 35 Ok. 179, 128 
Pac. 371, where it was said: 

“There is one principle of law which conclusively determines this 
case, and that principle is that a court has no power, after stipulation 
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for settlement, agreed to and signed by all the parties in interest, has 
been filed, and after judgment has been entered in accordance with 
such stipulation, to vacate and set aside or modify the judg- 

339 ment after the term at which it was rendered, in the absence 
of fraud between the parties agreeing to settlement by consent 

or stipulation, except for mistake, neglect or omission of the clerk. 
In Morris vs. Peyton, 29 W. Va., 201,11 S. E. 954, Mr. Justice Green, 
speaking for the court on the question of whether the court has 
power to vacate a decree entered by consent of the parties to the 
action, said: 

“ 1 As such a decree is not the judgment of the court upon the 
merits of the case, but the act of the parties to the suit, it is obvious 
that it cannot be modified, set aside, or annulled by any order in the 
cause made by the court below without the consent of all parties to 
the cause * * * Nor could it be appealed from, nor modified 

by this court, unless, perhaps, it should be so entirely foreign to the 
matters in controversy in the cause that for this or some other reason 
the court below had no jurisdiction or authority to enter such decree 
by consent or otherwise.’ 

“* * * The judgment in this case was a final ascertainment 

of the rights by consent of the parties to the suit, and cannot be 
changed by any subsequent order of the court without like consent. 
Seiler vs. Union Mfg. Co., 50 W. Va. 208, * * * In the absence 

of fraud in its procurement, and between parties sui juris, who are 
competent to make the consent, not standing in confidential relations 
to each other, a judgment or decree of a court having jurisdiction 
of the subject-matter, rendered by consent of parties, though with¬ 
out any ascertainment by the court of the truth of the facts averred, 
is according to the great weight of American authority, as binding 
and conclusive between the parties and their privies as if the suit 
had been and adversary one; and the conclusions embodied in the 
decree had been rendered upon controverted issues of fact and a due 
consideration thereof by the court.” 

The validity and force of a consent decree are shown in Nash¬ 
ville, etc. R. Co. vs. United States, 113 U. S. 261, 266, 28 L. Ed. 971, 
973, where it was said: 

340 “But the insurmountable difficulty is that the former de¬ 
cree appears upon its face to have been rendered by consent 

of the parties, and could not therefore be reversed, even on appeal. 
Courts of chancery generally hold that from a decree by consent no 
appeal lies, 2 Dan ch. pr. ch. 32, Sec. 1; French vs. Shotwell, 5 Johns. 
Ch. 555; Winchester vs. Winchester, 121 Mass. 127. Although that 
rule has not prevailed in this court under the terms of the Acts of 
Congress regulating its appellate jurisdiction, yet a decree, which 
appears by the record to have been rendered by consent, is always 
affirmed, without considering the merits of the cause. A fortiori, 
neither party can deny its effect as a bar of a subsequent suit on 
any claim included in the decree.” 
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In Thompson vs. Maxwell Land Grant & R. Co., 168 U. S. 461”, 
463, 42 L. Ed. 539, 544, Mr. Justice Brewer said: 

“The case falls within the general rule, that a decree made by 
consent of counsel, without fraud or collusion, cannot be set aside 
by rehearing, appeal or review. Webb vs. Webb, 3 Swanst. 658; 
Harrison vs. Rumsev, 2 Ves. Sr. 488; Bradish vs. Gee, 1 Ambl. 229; 
S. C. 1 Kenyon, K. B. 73; Downing vs. Cage, 1 Eq. Cas. Abr. 165; 
Toder vs. Sansam, 1 Bro. P. C. 468; French vs. Shotwell, 5 Johns,. 
Ch. 555.” 

No better discussion of the force and validity of consent decrees 
can be found than that shown in Adler vs. Van Kirk Land, etc., Co., 
114 Ala. 551, 21 So. 490, 62 Am. St. Rep. 133, where the court said: 

“It is averred in the bill that the decree in the foreclosure suit 
was ‘solely upon the consent of the parties to said cause, and that 
no judicial ascertainment of the facts stated in the hill filed in said 
cause was ever had; and that ‘said consent decree does not and did 
not constitute an adjudication of said cause.’ The purpose of the 
pleader in making this averment, was, doubtless, to state as a fact 
that the decree was merely a consent decree, a decree agreed upon 
by the parties, and upon such consent rendered by the court, without 
the ascertainment of the truth of the facts averred in the bill, or of 
the rights of the parties therein asserted; and, as a conclusion of law 
flowing from these facts, that the decree does not operate an adjudi¬ 
cation against the land and construction company of the matters 
embraced in the lis pendens of the foreclosure suit; and the argu¬ 
ment is, that the decree is not an estoppel of record against 
341 the company as to the amount by the decree declared to be 
owing upon the demands secured by the mortgage. 

“Whatever effect such a conclusion, if logically deducible from the 
premises stated, would have upon the rights of the parties in this 
cause, under the averments contained in the bill, it is not necessary 
to consider; and this because the conclusion is a non sequtur. In 
the absence of fraud in its procurement, and between parties sui 
juris, who are competent to make the consent not standing in con¬ 
fidential relations to each other, a judgment or decree of a court hav¬ 
ing jurisdiction of the subject matter, rendered by consent of parties. 
though without any ascertainment by the court of the truth of the 
fowls averred, is, according to the great weight of American author¬ 
ity, as binding and conclusive between the parties and their privies 
as if the suit had been an adversary one, and the conclusions em¬ 
bodied in the decree had been rendered upon controverted issues of 
fact and a due consideration thereof by the court; Freeman on 
Judgments, sec. 705; Gifford vs. Thorn, 9 N. J. Eq. 722; French vs. 
Shotwell, 5 Johns. Ch. 568; Walsh vs. Walsh, 116 Mass. 383; 17 
Am. Ren. 162; Dunman vs. Hartwell, 9 Tex. 495; 60 Am. Dec. 177; 
Nashville, etc. Ry. Co. vs. United States, 113 U. S. 261; Curry vs. 
Peebles, 83 Ala. 228; Rogers vs. Prattville Mfg. Co., 81 Ala. 483; 
60 Am. Rep. 171; Patillo vs. Taylor, 83 Ala. 233. 
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“The fact that the decree in the foreclosure suit was rendered 
by consent of parties does not, therefore, detract from its dignity, or 
lessen its conclusiveness, as an adjudication between the parties. 
Not only is such its effect, but its consent is a waiver of error, preclud¬ 
ing a review of the decree upon appeal and, as a general rule, upon a 
bill of review; Thompson vs. Maxwell, 95 U. S. 391; Nashville, etc. 
Ry. Co. vs. United States, 113 U. S. 266; 2 DanielPs Chancery, 
Pleading and Practice, 5th Am. Ed. 1576; Dunman vs. Hartwell, 
9 Tex. 495; 60 Am. Dec. 176; Curry vs. Peebles, 83 Ala. 227.” 

To the same effect see Short vs. Taylor, 137 Mo. 517, 59 Am. 
St. Rep. 508. 

Courts of equity have plenary powers to make such decrees as are 
required to meet the situation presented. 

Mr. Justice Story in his work on Equity Pleading, after speaking 
of the limits of the powers of courts of law, said: 

342 “But courts of equity are not so restrained. Although they 
have prescribed forms of proceeding, the latter are flexible, and 

may be suited to the different postures of cases. They may adjust 
their decrees so as to meet most, if not all, of these exigencies; and 
they may vary, qualify, restrain and model the remedy so as to suit 
it to mutual and adverse claims, controlling equities and the real and 
substantial rights of all the parties. * * * So that one of the 

most striking and distinctive features of courts of equity is that they 
can adapt their decrees to all the varieties of circumstances which 
may arise, and adjust them to all the peculiar rights of all the parties 
in interest.” 

Broad decrees are necessary in these anti-trust suits. The defend¬ 
ants here have been sued many times and several injunctive decrees 
have been entered against them. These were ineffective and so the 
agreement to the decree of February 27,1920, was asked and defend¬ 
ants accepted the offered decree. The decree does prohibit the doing 
of a business ordinarily lawful, but if it is necessary to prevent the 
business in order to keep the defendants within the law, the business 
should be stopped. Certainly the subject-matter of the original bill 
was broad enough to justify a court, even without any agreement, in 
entering such a decree as was needed to prevent the practices de¬ 
scribed in the bill. Decrees may prevent “doing specific things” 
and courts are not powerless to enforce the act (anti-trust) or to sup¬ 
press the illegal combination, and powerless to protect the rights of 
the public as against that combination. Northern Securities Co. vs. 
United States, 193 U. S. 197. See also Standard Oil Co. vs. United 
States, 221 U. S. 1, 77, 78; United States vs. American Tobacco Co., 
221 U. S. 106; Gompers vs. Buck Stove & Range Co., 221 

343 U. S. 418, 438; United States vs. Union Pacific R. R. Co., 
226 U. S. 470, 474. See also United States vs. Railway Em¬ 
ployees, 283 Fed. 479, where it was held: 

“Rights guaranteed by the Constitution are not so absolute that 
they may be exercised under all circumstances, and without any 
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qualification, but, like other rights, must always be exercised with 
reasonable regard for the conflicting rights of others. 

‘‘Where peaceable and lawful acts in the conduct of a strike of 
railway employees are so interwoven with the whole plan of intimi¬ 
dation and obstruction that to enjoin only assaults and other acts 
of violence, leaving defendants free to pursue the open and osten¬ 
sibly peaceful part of their program would be an idle ceremony, 
such acts will likewise be enjoined.” 

8 . 

Answering paragraph 8 of the petition for rehearing of the Cali 
fomia Co-operative Canneries the interveners herein named admit 
that jurisdictional allegations should appear of record, but say that, 
when the jurisdictional allegations appear of record, there is no re¬ 
quirement of law that facts supporting the allegations shall be also 
of record, and it is within the right of the defendants in a named 
case, of which the court has jurisdiction, to consent to a decree with¬ 
out admitting the truth of the allegations. 

And these interveners further show that this court had full juris¬ 
diction of the subject-matter of the suit and of the parties; and the 
parties, the only ones directly affected by the judgment, consented 
to the decree herein, thus making unnecessary the introduction of 
any evidence or the recital of any facts found. 

The Canneries, in paragraph 8 of their petition for rehearing, cite 
the cases of Terral vs. Burke Construction Co., 257 U. S. 520. 
844 and Iowa vs. Illinois, 147 U. S. 1. These cases deal with the 
old equity rule that permitted a plaintiff to set down a case 
on bill and answer. It is true that the rule was that when a case 
was set down on bill and answer, only the averments of the bill not 
denied by the answer were accepted as true. But the case here was 
not set down on bill and answer. A decree was entered by consent, 
and the cases cited have no application whatever to any issue now 
pending before this Court. 

9. 

Answering paragraph 9 of the petition for rehearing in this case, 
interveners aforesaid admit that Federal Courts, are courts of statu¬ 
tory jurisdiction, and admit that the allegations of the pleadings 
should show jurisdiction of the subject-matter; but these interveners 
aver that when, as in this case, jurisdiction is shown by the bill 
of complaint, the exercise of authority by the court can only be con¬ 
trolled by authorized proceedings to set aside what has been done; 
that, a final decree having been entered in this cause and no appeal 
therefrom having been taken, this court now 7 can not review 7 the 
manner of exercising the authority which was exercised in the entry 
of the decree of February 27, 1920. 

The petitioner for review’ in paragraph 9 of said petition makes 
numerous citations of cases and texts. These, and similar ones else¬ 
where in the motion, appear formidable, but they are formidable 
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only in volume. Speaking generally they establish principles dis¬ 
puted by no one, and wholly irrelevant to any legal issue here, or 
they are merely irrelevant. 

Occasionally, however, as might be expected where so many 

345 cases are copied from an undigested Digest, some relevant 
principles are found, and these in no case support the theory 

of the petitioners for rehearing, and in many cases support the con¬ 
clusions of this court in denying that petition. The cases of Dred 
Scott vs. Sanford, 19 How. 393, 15 L. Ed. 691; Turner vs. Bank, 4 
Dallas 11; Johnson vs. Ashton, 8 Peters 148; Ex parte Smith, 94 
U. S. 456; Robison vs. Cease, 97 U. S. 648; are cited to establish the 
proposition that jurisdiction is not presumed in the Federal Court 
and that “when a plaintiff sues in a court of the United States, it is 
necessary that he should show in his pleadings that the suit he 
brings is within the jurisdiction of the court, and that he is entitled 
to sue there.” 

The above quotation, taken from the bottom of page 401 and top 
of page 402 of the official opinion in the Dred Scott case, unques¬ 
tionably states the law, and the other cases just cited follow in the 
announcement of a similar principle. 

But the principle has no application here. In this case the statutes 
of the United States specifically and definitely give jurisdiction to 
this court in this kind of a case, and there can be no question of 
jurisdiction. There was no denial of the jurisdiction of the court 
and no plea thereto. And further in the Dred Scott case the Su¬ 
preme Court, at page 402, said: 

“If, however, the fact of citizenship is averred in the declaration, 
and the defendant does not deny it and put it in issue by plea in 
abatement, he cannot offer evidence at the trial to disprove it, and 
consequently cannot avail himself of the objection in the Appellate 
Court unless the defect should be apparent in some other part of 
the record.” 

346 And further said the Court: 

“The undisputed averment of citizenship in the declaration must 
be taken in this court to be true.” 

Petitioner for rehearing having established what no one denies, 
that the jurisdiction must appear on the face of the pleadings, then 
proceeds to copy a long list of cases, and to make reference to cer¬ 
tain sections of Corpus Juris and other text books. Evidently the 
compiler of the motion for reharing did not stop carefully to read 
the cases and texts cited. It may be helpful to the court to make 
reference to what was decided in these cases and what was stated 
by these texts. 

The Constitution of the United States is cited, showing where is 
vested the judicial power of the United States. And then the case 
of Muskrat vs. United States, 219 U. S. 346, 55 L. Ed. 246, is cited. 
This case merely holds what no one disputes, that there must be a 
cause for controversy before the Court has jurisdiction, and that 
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the constitutionality of a statute can not be submitted to the Court 
for consideration unless the question arises in a justiciable con¬ 
troversy. (See page 361 of the official opinion.) 

The next case, Fairchild vs. Hughes, decided by the Supreme 
Court of the United States February 27, 1922, 66 L. Ed. aavancc 
sheets 260, merely anpounces the same principle as that stated in 
Muskrat vs. United States. 

347 In the next case, Windsor vs. McVeigh, 93 U. S. 274, 23 L. 
Ed. 914, the Supreme Court at page 283 of the official edition 

quotes from the case of Cornell vs. Williams, 20 Wallace 250 as 
follows: 

“ ‘The jurisdiction,’ says the justice, ‘having attached in the case, 
everything done within the power of that jurisdiction, when col¬ 
laterally questioned, is held conclusive of the rights of the parties, 
unless impeached for fraud.’ ” 

McGuire vs. Conwine, 101 U. S. 108, 25 L. Ed. 899, announces 
a similar general principle and one equally inapplicable to any is¬ 
sue here. 

The next case cited in the petition for rehearing is that of Rey¬ 
nolds vs. Stockton, 140 U. S. 254, 35 L. Ed. 464. At page 271 of 
the official opinion the principle of that case is shown in words as 
follows: 

“In other words, that when a complaint tenders one cause of 
action, and in that suit sendee on, or appearance of, the defendant 
is made, a subsequent judgment therein, rendered in the absence 
of the defendant, upon another and different cause of action than 
tnat stated in the complaint, is w ithout binding force.” 

The principle stated is good law*, but has no possible application 
to the facts now* before the Court. 

United States vs. Trans-Missouri Freight Association, 58 Fed. 58, 
is the next cited. The principal purpose of this case seems to have 
been to show’ that, when a case is heard on the bill and answer, al¬ 
legations of the bill denied in the answ T er are not taken as true, a 
proposition no one disputes, and which is not in conflict with what 
the Court did in this case. The case, however, was reversed on 
other points bv the Supreme Court of the United States in 166 V. S. 
290, 41 L. Ed. 1007. 

348 Kreider vs. Cole, 149 Fed. 647, similarly is inapplicable 
to any issue in this case. 

In People’s Bank vs. Gibson, 161 Fed. 286, next cited by petitioner 
for rehearing herein, the Court announced a principle directly in 
conflict with what the Canneries is herein contending for. The 
Court there said: 

“When a case is set down for hearing on bill and answer, all the 
facts well pleaded in the answer are taken as true, whether responsive 
to the bill or not (Perkins vs. Nichols. 11 Allen (Mass.) 542; American 
Carpet Lining Co. v. Chipman, 146 Mass. 385, 16 L. Ed..425); but. 
where it is set down for hearing on bill, answer, and replication, only 
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those averments of the answer which are responsive to the bill are 
taken as true. All allegations therein in avoidance or justification 
are denied by the replication , and are taken as untrue . Van Dyke 
v. Van Dyke, 26 N. J. Eq. 180, 181; Story’s Equity Pleading (10th 
Ed.) p. 418, note 3.” 

Under the new rules of equity replications are not required to be 
filed, and the case stands as though a replication had been filed, 
(Equity Rule 40 of this Court), so there is nothing helpful to the 
petitioner for rehearing in this case. 

The seven cases cited next by petitioner from various State courts 
are along lines similar to those herein referred to, and the same can 
be said of the text books. 

Petitioner for rehearing then cites Corpus Juris and refers to 
several pages of both volumes 15 and 21. The references are to 
statements of well-known principles, none of which has been violated 
by what has heretofore taken place in this case, and they generally 
support what has been here adjudicated by refusing to permit the 
intervention of the Canneries. 

349 Fairly representative of the principles set out in volume 
15 of Corpus Juris, we quote from pages 729 and 730, as 
follows: 

“Since jurisdiction is the power to hear and determine, it does 
not depend either upon the regularity of the exercise of that power, 
or upon the correctness or rightfulness of the decision made, for the 
power to decide necessarily carries with it the power to decide 
wrongly as well as rightly , subject to the qualification that the court 
can render only such judgment as does not transcend in extent or 
character the law which is applicable to that class of cases.” 

The principles stated in the quotation above are supported by 
notes of decisions of the Federal and many State courts, and are 
applicable here. This court had jurisdiction of the subject-matter, 
and, whether or not it erred in entering a judgment is a question 
that cannot now be raised. 

Fairly illustrative of the references to 21 Corpus Juris and appli¬ 
cable to the situation here, we quote from the text, pp. 169 and 1/0, 
as follows: 

“If there is not manifestly an entire lack of equity jurisdiction, 
the court will leave the jurisdiction where the parties, by their ac¬ 
quiescence, have placed it. In such case, the objection must be 
raised at the proper time, and in the proper manner, or else it is 
waived. In other words where a case is presented within the gen¬ 
eral field of equity jurisdiction, any feature which might lead the 
court to decline jurisdiction or to relegate the party to law in the 
particular case must be seasonably presented or the party will be 
deemed to have submitted to an adjudication in equity.” 

In support of this text Corpus Juris cites more than a page of 
cases from State and Federal courts. If these interveners wished 

19—4071a 
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merely quantity, and desired to give an adumbration of a 

350 large number of cases in support of the principles for which 
they contend, they would copy the title ana place where 

are reported all of these cases. 

One of the cases supporting the quotation above is so direct and 
so applicable that we can not refrain from quoting it. It is the case 
of McGowan vs. Parrish, 237 U. S. 285, 59 L. Ed. 955. At page 
295 of the official edition the Supreme Court announced, through 
Mr. Justice Pitney, applicable and controlling principles here. The 
Court said: 

“The equity jurisdiction having thus been properly invoked, the 
right of defendant to object because of the alleged existence of a 
legal remedy could be waived. Keynes v. Dumont. 130 U. S. 354, 
395, 32 L. Ed. 1005, 1008, 9 Sup. Ct. Rep. 594; Brown, B. <fc Co. 
v. Lake Superior Iron Co. 134 U. S. 530, 536, 33 L. Ed. 1021, 
1025, 10 Sup. Ct. Rep. 604; Re Metropolitan R. Receivership (Re 
Reisenberg) 208 U. S. 90, 110 52 L. Ed. 403, 412, 28 Sup. Ct, Rep. 
219 * * * 

“The consent decree not only amounted to a clear and express 
waiver of jurisdictional objections but it rendered irrelevant, so far 
as the present parties are concerned, all questions as to the effect of 
the contracts in creating a lien upon the proceeds of the ice claim.” 

Petitioner concludes paragraph 9 of its petition for rehearing by 
citing 2 R, C. L. 31, section 9. The citation would appear to have 
l>een made for the purpose of showing a reason why the petition 
should not be granted. It is commendable of counsel to furnish the 
authorities to the Court even if the authorities are against it. So 
applicable is this citation that we beg leave to quote it in full: 

“A judgment or decree rendered by the consent of the parties is 
in the nature of a solemn contract and is in effect an admission by 
the parties that the decree is a just determination of their rights on 
the real facts of the case, had they been proved. As a result such a 
decree or judgment is absolutely conclusive between the parties, and 
it can neither lie amended nor in any way waived without a like con¬ 
sent, nor can it be appealed from or reviewed on a writ of error. Thus 
consent to the rendition of a decree in proceedings for the 

351 foreclosure of a mortgage is a waiver of error precluding a 
review on appeal.” 

The quotation above is supported by authority, and among the 
authorities is the case of Adler vs. Van Kirk Land & Construction 
Co., 114 Ala. 551, 21 Southern 490, 62 A. S. R. 133, relied on ante, 

page 13. 

10 . 

Answering the argument contained in paragraph 10 of the petition 
for rehearing filed by California Co-operative Canneries, the inter¬ 
veners herein before named submit: Whether or not this court has 
authority to impose penalties in this case is not involved, as no 
penalty was imposed. The issue is whether or not the court had 


« 
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jurisdiction of the subject-matter in such way as to authorize it to 
act, and it is respectfully submitted that jurisdiction of the subject- 
matter of the suit is specifically and definitely granted by the pro¬ 
visions of the Anti-Trust laws, and that under such provisions this 
court had authority to enjoin monopoly and attempts at monopoly 
and to prevent, as well as to restrain acts in violation of or tending 
to violate the Anti-Trust Laws; that, under the allegations of the 
original bill in this case, defendants were guilty of monopoly, or of 
attempts to monopolize, and of restraints of trade, and that what the 
court did, and what it was its duty to do, was so to enjoin the de¬ 
fendants as to prevent the accomplishment and continuation of the 
illegal attempts and the illegal acts. “Intent and the consequent 
dangerous probability” (Swift case ante 9) were prevented. 

And in doing what was done in this case, in the entry of 

352 the consent decree, this court acted within its jurisdiction, 
power, and authority, and such decree is in every respect valid, 

and, having been entered at a prior term of this court, and no appeal 
therefrom having been taken, errors, if any, of the court in entering 
such decree can not now be considered. 

In referring to the long list of cases cited by the petitioner in para¬ 
graph 10 of its petition for review, these interveners herein briefly 
analyze such cases: The first case cited, that of Windsor vs. McVeigh, 
93 U. S. 274, 23 L. Ed. 914, merely announces the well-known, 
undisputed and here irrelevant principle that a criminal sentence 
without hearing is improper. The next case, that of Campbell vs. 
Porter, 162 U. S. 478, 40 L. Ed. 1044, states that questions of juris¬ 
diction may be raised by either party to the cause or by the court, 
a principle that we do not deny, but which has nothing to do with the 
case here. 

Cooper vs. Reynolds, 10 Wall. 308, 19 L. Ed. 931, holds what we 
here contend, that mere error in the acts of the court, the court hav¬ 
ing jurisdiction of the subject-matter, cannot now be availed of, even 
if the Canneries was a party to the cause. The Court, at page 316 of 
the official edition, said: 

“Nor can it disregard that judgment, or refuse to give it effect, 
on any other ground than a want of jurisdiction in the court which 
rendered it. 

“It is of no avail, therefore, to show that there are errors in that 
record, unless they be such as prove that the court had no juris¬ 
diction of the case, or that the judgment rendered was beyond its 
power.” 

Nash vs. Williams, 22 wall. 226, 22 L. Ed. 254, announces the 
principle for which these interveners contend, in language 

353 as follows: 

“The settled rule of law is, that jurisdiction having attached in 
the original case, everything done within the power of that juris¬ 
diction, when collaterally questioned, is to be held conclusive of the 
rights of the parties, unless impeached for fraud. Every intendment 
is made to support the proceeding. It is regarded as if it were regular 
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in all things and irreversible for error. In the absence of fraud no 
question can be collaterally entertained as to anything lying within 
the jurisdictional sphere of the original case. Infinite confusion and 
mischiefs would ensue if the rule were otherwise.” 

In the United States vs. Walker, 109 U. S. 258, 27 L. Ed. 927, it 
is held that the Court must not go beyond its jurisdictional power in 
entering judgments, a principle which we do not deny and which 
has no application here because the Court, even if it erred, had juris¬ 
diction to enter an injunction order enjoining the commission of 
the offenses alleged to have been committed and threatened. 

Re Sawyer, 144 U. S. 200, 34 L. Ed. 402, holds that jurisdiction of 
a court of equity, “unless enlarged by express statute,” is limited. 
Here the jurisdiction of the court of equity has been enlarged by 
express statute. 

In Ex Parte Neilsen, 131 U. S. 176, 33 L. Ed. 118, the Court held 
that a judgment of a court having no jurisdiction over the subject- 
matter was void, an elementary principle which no one denies. 

In Ex parte Cuddy, 131 U. S. 280, 33 L. Ed. 154, the whole ques¬ 
tion of jurisdiction is elaborately discussed, and it is held that juris¬ 
diction is presumed in the absence of something of record to the con¬ 
trary, and that every intendment is made in support of the juris¬ 
diction. The discussion, while somewhat lengthy, is so fundamental, 
and so clearly establishes the contention of the interveners here, that 
it is deemed proper to quote it at length. Mr. Justice Harlan, in the 
course of his able opinion in the case just cited, said: 

354 “The district court possesses superior jurisdiction, within 
the meaning of the familiar rule that the judgments of courts 
of that character cannot be assailed collaterally, except upon grounds 
that impeach their jurisdiction. In Kempe’s Lessee vs. Kennedy, 9 
U. S. 5 Cranch, 173, 185 (3 L. Ed. 70) Chief Justice Marshall, after 
observing that the words “inferior court” apply to courts of special 
and limited authority, erected on such principles that their proceed¬ 
ings must show jurisdiction, said: ‘The courts of the United States 
are all of limited jurisdiction, and their proceedings are erroneous if 
the jurisdiction be not shown upon them. Judgments rendered in 
such cases may certainly be reversed, but this court is not prepared 
to say that they are absolute nullities, which may be totally disre¬ 
garded/ In McCormick vs. Sullivant, 23 U. S. 10, Wheat. 192 r 
199 (6 L. Ed. 300), where the question was whether a decree in a 
suit in the Federal District Court of Ohio, which did not show, that 
the parties were citizens of different States, was coram non judice and 
void, the court said that the reason assigned for holding that decree 
void ‘proceeds upon an incorrect view of the character and jurisdic¬ 
tion of the inferior courts of the United States. They are all of 
limited jurisdiction; but they are not, on that account, inferior courts 
in the technical sense of those words, whose judgments, taken alone, 
are to be disregarded. If the jurisdiction be not alleged in the pro¬ 
ceedings, their judgments and decrees are erroneous, and may, upon 
a writ of error or appeal, be reversed for that cause. But they are 
not absolute nullities/ And in Galpin vs. Page, 85 U. S. 18 Wall. 
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350, 365, (21 L. Ed. 959, 962) the court said: ‘It is undoubtedly 
true that a superior court of general jurisdiction, proceeding within 
the general scope of its powers, is presumed to act rightly. All in¬ 
tendments of law in such cases are in favor of its acts. It is presumed 
to have jurisdiction to give the judgments it renders until the con¬ 
trary appears. And this presumption embraces jurisdiction not only 
of the cause or subject matter of the action in which the judgment is 
given, but of the parties also.’ The general rule that, unless the con¬ 
trary appears from the record, a cause is deemed to be without the 
jurisdiction of a Circuit or District Court of the United States—their 
jurisdiction being limited by the Constitution and Acts of Congress— 
has no application where the judgment- of such courts are attacked 
collaterally. 

“Unless, therefore, the want of jurisdiction, as to subject matter or 
parties, appears, in some proper form, every intendment must be 
made in support of the judgment of a court of that character.” 

355 In United States vs. American Tobacco Company, 191 F$d. 
371, at page 383 of the opinion, there is a discussion of the 

power of the court to enter particular injunctive provisions. We do 
not understand that discussion as being applicable to the general ques¬ 
tion of jurisdiction. But if it is, there is nothing said in the opinion 
contrary to the contentions of the interveners and plaintiff m this 
case. 

In Swift & Co. vs. United States, and Commission vs. Peaslee, 177 
Mass. 267, cited supra, discussed in United States vs. United States 
Steel Corporation, 251 U. S., at page 465 of the Opinion, it is shown 
that injunctions may prevent “the dangerous probability as well as 
the completed result” of a violation of the anti-trust statutes. 

Kreider vs. Cole, 149 Fed. 647, merely states what no one disputes, 
that questions of jurisdiction are fundamental. The various State 
cases to which reference is made in paragraph 10 of the petition for 
rehearing go no further than to hold generally that jurisdiction is 
fundamental, that it cannot be waived, and that courts without juris¬ 
diction can not enter any kind of judgment. The fallacy of the ar¬ 
gument of the petitioner for rehearing is that he erroneously assumes 
this court to be without jurisdiction. There is no basis for such an 
assumption. The court had jurisdiction by specific statutory pro¬ 
visions, and its action was consented to, and no effort to reverse the 
action was had during the term or by appeal. If there could be 
shown to be error in the decree of February 27, 1920, it could not 
now be remedied. Judgment has become final and conclusive. 

The petitioner in seeking the review, in paragraph 10, also 

356 refers again to volume 15 of Corpus Juris. The principles, 
fundamental and elementary, that jurisdiction must exist to 

authorize action by a court, are supported by the citations from this 
text book. Not one of the citations conflicts with the action of this 
court in overruling the application of the California Co-operative 
Canneries to intervene herein. And not one of the principles cited 
shows or tends to show that the judgment rendered in this case on 
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February 27, 1920, is void. Briefly to sum up the discussion in 
Corpus Juris, the principles are: 

UJurisdiction of the subject matter is the power to hear and de¬ 
termine cases of the general class to which the proceedings in ques^ 
tion belong, the power to deal with the general subject involved in the 
action, and, as used in the constitutions and statutes, the word ‘juris¬ 
diction 1 means jurisdiction as to subject matter only, unless an ex¬ 
ception arises by reason of its employment in a broader sense. Such 
jurisdiction the court acquires by the act of its creation, and possesses 
inherently by its constitution, and it is not dependent upon the suf¬ 
ficiency of the bill or complaint, or plaintiff’s right to the relief de¬ 
manded, the regularity of the proceedings, or the correctness of the 
decision rendered.” 

Of course jurisdiction must exist, and the lack of jurisdiction can¬ 
not be waived. But where the Court has jurisdiction of the general 
subject matter, the right to decide questions comprehended in the 
general jurisdiction but not specially within the particular jurisdic¬ 
tion involved in the case may be waived, and in this class of cases, 
as said by Judge Purnell, “Consent confers jurisdiction.” See Mit¬ 
chell vs. Mitchell, 147 Fed. 280, citing Bardes vs. Bank, 178 U. S. 

524, 44 L. Ed. 1175. 

357 Answering paragraph 11 of the petition for rehearing filed 
herein, these interveners do not dispute the proposition that 

the jurisdiction of Federal Courts is dependent upon Federal statutes, 
nor do these interveners insist that consent of parties will give juris¬ 
diction over the subject matter. They do aver that consent of parties 
will give jurisdiction over persons, and that, bv the allegations of the 
original bill, in this cause this Court had undisputed jurisdiction to 
render the decree of Februarv 27, 1920. United States vs. Mayer, 

235 U. S. 55, 70, 50, L. Ed. 129, 136. 

And these interveners further say that the defendants to the 
original decree having agreed thereto, no other person can object to 
such an agreement, and that the term of this Court at which said 
decree was entered having expired, this Court now has neither au¬ 
thority nor jurisdiction to set aside said decree. United States vs. 

Mayer, supra. 

Referring to the cases cited by interveners at the end of paragraph 
11 and in paragraph 11 of their petition for review, these intervenere^ f> ^J| 
say that except as hereinafter stated, they have already, in preceding 
parts of this answer, and objections, discussed such cases. To save I 

the time of the Court, and to render it such aid as possible, inter¬ 
veners will discuss those cases cited by the petitioner in paragraph * 

11 of its petition which have not already been discussed. 

In Sevileta, etc., vs. Belen Lang Grant, 242 U. S. 595, 61 

358 L. Ed. 514, the Supreme Court held that consent could not 
change a statute which prohibited the exercise of jurisdiction. 

Obviously such a holding does not affect the issues here. 

In Harding vs. Harding, 198 U. S. 317, 49 L. Ed. 1066, there was 
involved a question of the validity of a decree made in a separation 
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suit between husband and wife, and the question was determinable 
under statutes of the State of Illinois. The particular question has 
nothing to do with this case, but the Supreme Court did state the 
general rule of law as to consent decrees, and that statement is ap¬ 
plicable here. The statement reads: 

“Thus, in Knobloch vs. Mueller, the court said (123 Ill. 566, 17 
N. E. 699): 

“ ‘Decrees of courts of chancery, in respect of matters within their 
jurisdiction, are as binding and conclusive upon the parties and their 
privies as are judgments at law; and a decree by consent in an 
amicable suit has been held to have an additional claim to be con¬ 
sidered final. Allason vs. Stark, 9 Ad. & El. 255. Decree so 
entered by consent cannot be reversed, set aside, or impeached by 
bill of review or bill in the nature of a bill of review, except for 
fraud, unless it be shown that the consent was not in fact given, or 
that something was inserted, as by consent, that was not consented to. 
2 Dan. Ch. Pr. 1576; Maxwell Land-Grant & R. Co. 95 U. S. 391, 
540; Cronk v. Trumble, 66 Ill. 432 ; Haas v. Chicago Bldg. Soc. 80 
Ill. 248; Atkinson v. Manks, 1 Cow. 693; Winchester v. Winchester, 
121 Mass. 127; Allason v. Stark, 9 Ad. & El. 225; Alexander v. Ram¬ 
say, 5 Bell, App. 69. See, also, note to Duchess of Kingston’s Case, 
2 Smith, Lead. Cas. 826 et seq. It is the general doctrine that such 
a decree is not reversible upon an appeal or writ of error, or by bill 
of review for error. Armstrong v. Cooper, 11 Ill. 540.’ ” 

Pittsburg C. & St. L. Ry. Co. vs. Ramsay, 22 Wall, 322, 22 L. Ed. 
823, is an opinion stating the law as interveners herein contend, the 
opinion being sufficiently shown by the second headnote which reads: 

359 “Consent of parties cannot give the Courts of the United 
States jurisdiction, but the parties may admit the existence of 
facts which show jurisdiction, and the courts may act judicially upon 
such an admission.” 

In Marietta vs. Henderson, 121 Ga. 399, 49 S. E. 312, there had 
been a consent decree enjoining certain obstructions. Subsequently 
the Legislature of the State of Georgia authorized the particular ob¬ 
structions so enjoined, and the Court held that the Legislature, having 
changed the law, the decree could be likewise changed. The prin¬ 
ciples are stated as follows: 

“While a judgment is a contract of record, the agreement which 
law implies from such a contract is simply that the parties will stand 
to and abide what has been decreed in the case upon the law and the 
facts when involved or which could have been properly involved. 
* * * A new right had been acquired, which was not and could 

not have been involved in the controversy resulting in the judg¬ 
ment.” 

Another volume of Ruling Case Law, Volume 7, is cited here. 
All this citation holds is that jurisdiction of the subject matter can- 
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not be granted by consent, but that jurisdiction of the person can be 
obtained by consent. 

12 . 

Answering paragraph 12 of the petition for rehearing herein, these 
interveners say that the opinion of this Court denying the inter¬ 
vention of the petitioner is referred to for a correct statement of such 
opinion. And these interveners further replying to said paragraph 
say that the jurisdiction of this Court was not obtained or granted 
by consent, but grew out of the allegations of the original 

360 bill, which allegations show jurisdiction in this Court under 
the anti-trust statutes. 

Interveners do not again discuss citations at the bottom of para¬ 
graph 12 of the petition as these have already been discussed herein¬ 
above. 

13. 

Answering paragraph 13 of the petition for rehearing herein, these 
interveners say that, whatever right a court has to correct its error 
when it has exceeded its jurisdiction is immaterial here, as this court 
has not exceeded its jurisdiction and the cases cited and the argument 
made are equally irrelevant to any issue here. 

14. 

Answering paragraph 14 of the petition for rehearing, these inter¬ 
veners deny the same, and say that not one of the authorities cited 
sustains the statement contained in said paragraph 14. 

15. 

Answering paragraph 15 of the petition for rehearing herein, these 
interveners deny the same, and say that in truth and in fact the 
petitioner for review has no right whatsoever enforcible against 
Armour & Company, and that the original petition of intervention 
filed by petitioner shows on its face that petitioner is without any 
interest in the subject matter of the decree heretofore entered in this 
case. 

These interveners further say that if the petitioner, the 

361 California Co-operative Canneries ever did have any valid 
contract, which is denied, that its remedy, if any it has, is by 

suit at law and not by an intervention in a proceeding in equity. 

The question was before the Court in Consolidated Fuel Company 
vs. St. L. & S. W. Ry. Co., 250 Fed. 395, 398, 399, 162 C. C. A. 465, 
where it was said: 

% 

“We have been unable to find any authority that would allow a 
common carrier to go into a court of equity to obtain specific per¬ 
formance of such a contract as is involved in this action. To take 
jurisdiction in equity of the case made by the complaint would be to 
destroy all distinction between actions at law and in equity. If we 
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shall take jurisdiction in this case, and specifically enforce a contract 
for the sale and delivery of coal, where could we stop? The next 
contract presented for us would be for the sale and delivery of en¬ 
gines, for the sale and delivery of railroad ties, for the sale and 
delivery of cars, or for the sale and delivery of a thousand other 
articles, which go to make up the equipment of a railroad.” 

It will also be recalled that the contract which petitioner claims it 
has with Armour & Company fixes the prices such as “shall be the 
prices used by the California Packing Corporation.” Such a pro¬ 
vision would probably prevent petitioner from recovering, even at 
law. See Troy Laundry & Machinery Co. vs. Dolph, 138 U. S. 617, 
34 L. Ed. 1083. 

16. 

Answering paragraph 16 of the petition for rehearing herein, these 
interveners say that they deny the same, and respectfully show that 
said paragraph is but a reiteration of arguments theretofore made in 
the petition, and presents no new fact, or new contention, or new 
argument. 

17. 

Answering paragraph 17 of the petition for rehearing 
362 herein, these interveners say that they deny the same, and 
respectfully show that there is no conflict in ruling between 
the ruling of Mr. Justice Stafford, permitting the American Whole¬ 
sale Grocers’ Association to intervene, and the ruling of Mr. Justice 
Bailey, denying the California Co-operative Canneries the right to 
intervene. The condition of the American Wholesale Grocers’ As¬ 
sociation and the .wholesale grocers named hereinbefore and other 
wholesale grocers’ associations is different from that of the Cali¬ 
fornia Co-operative Canneries. The grocers and their associations 
seek only to maintain the decree of February 27, 1920, while the 
Canneries seek to destroy that decree. 

For convenience, and in order to show the distinction between the 
two applications for intervention, we quote the opinions on both 
interventions. Mr. Justice Stafford said: 

“Without deciding that petitioners have an undeniable legal right 
to intervene, it is considered that upon the facts alleged in their peti¬ 
tion it is fair and just that they should be allowed to intervene, not to 
take control of the plaintiff’s side of the proceedings, but for the 
limited purpose stated in their petition, namely, to be heard in op¬ 
position to any modification of the decree that would deprive them of 
the protection now secured by it for the following reasons, when taken 
together: 

1. The decree was in part, at least, the fruit of their own efforts. 

2. They abandoned the pursuit of other remedies in reliance upon 
this decree. 

3. The protection afforded them by this decree might have been 
secured in a proceeding in their own name and behalf. 
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4. The change suggested would leave them in an embarrassed 
position in now seeking to secure the same protection. 

363 5. The decree ought not to be modified unless the court 
is convinced that the public interest requires it and the 

petitioners fairly represent a large and well defined portion of the 
public, whose position will enable them and whose interest will 
prompt them to present to the court facts or reasons, which, among 
others, the court ought to hear and consider before allowing the de¬ 
cree to be changed. 

This decision must not be understood as opening the door to all 
would-be interveners who mav consider themselves interested in 
the decree or any change therein, but as strictly limited to the facts 
alleged in this petition, which are in law admitted by the motion to 
strike out.” 

Mr. Justice Bailey said: 

“The California Co-operative Canneries has moved for leave to file 
an intervening petition in this cause, seeking to set aside or modify 
the consent decree heretofore entered. The interest claimed by the 
Canneries in this suit is based upon a contract between it and one of 
the defendants. Armour and Company, under the terms of which 
the latter agreed to purchase from the Canneries such products as 
Armour and Company might require for the period of ten years. 
The Contract also contains a provision that in case of material inter¬ 
ference by government action Armour and Company might ter¬ 
minate the agreement upon sixty days’ notice. 

“The Canneries claim that the consent decree entered is void as 
to it, for these reasons: that it is a consent decree based upon an 
agreement made between the government and the defendants prior 
to the bringing of the suit, which provided that this suit should be 
brought and this particular decree entered by consent: that in the 
decree the defendants maintain the truth of the allegations of their 
answers, which deny any wrong doing on the part of the defendants, 
and that there was therefore not only no sufficient finding of facts 
to authorize the decree, but even an express refusal to admit such 
facts: and in addition that the whole proceedings were a fraud upon 
the court. 

“None of the parties to the suit are before the court seeking to 
set aside the decree. Tt was entered on Februarv 27. 1920, and pur¬ 
suant to its provisions several of the defendants have dis- 

364 posed of large interests in what have been called “unrelated 
commodities,” doubtless in some cases at considerable loss. 

If the decree were set aside it would be impossible to restore the 
status quo: Without going into the question of laches in the 
application for leave to intervene, for the petition sets up grounds 
which might be sufficient to avoid that defense, I think that the 
motion for leave to intervene should be overruled. 

“Under the present Equity rules, no recital of facts upon which 
the decree is based is necessary and the refusal of the defendants to 
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admit anv violation of the law may well have been a precaution 
against the use of such admissions in a criminal prosecution! 
although the statute itself provide^ against such use. Parties may 
compromise their difference and a consent decree as between them 
is certainly of fully as binding force as a decree rendered after a 
full hearing on the facts. That such a decree is entered pursuant 
to an agreement made prior to the bringing of the suit does not in 
my opinion render the decree less effective, where the court has not 
been, by any deception as to the facts, induced to enter a decree 
which may be injurious to third parties or in excess of the jurisdic¬ 
tion of the court. 

“If the decree was entered into by Armour and Company solely 
for the purpose of preventing the fulfillment of legal obligations it 
might owe to the Canneries under it, an action at law in the proper 
forum would afford relief. 

“The motion for leave to intervene will be overruled.” 

(Bold type supplied in the foregoing opinions.) 

An interesting discussion of this question, showing that not only 
is there no conflict of decision between the respective Judges, but 
that same are in strict harmony, is found in the case of King vs. 
Barr, 262 Fed. 56. 59. and 60. The decision in King vs. Barr, is 
so directly applicable here that we may be pardoned for quoting 
some of it. The opinion was of the Circuit Judges of the 9th Dis¬ 
trict, and was written by Ross, Circuit Judge, who said: 

“The contention made in the assignment of errors, and also in 
the brief of the appellant, that the court below was without any 
jurisdiction of the case, is obviously without any merit, first, be¬ 
cause, if so, all of its proceedings were absolutely void, and 
365 consequently without effect upon the appellant; and, sec¬ 
ondly, because it is only in a valid pending proceeding in 
which any party is under any circumstances permitted to inter¬ 
vene.” * * * 

“* * * The final decree was entered at Boise, Idaho, Febru¬ 

ary 15. 1918. and it appears from the affidavit of the petitioners 
counsel that the petition for and the accompanying bill in interven¬ 
tion were not delivered to the clerk of the court for the judge until 
November 2nd of the same year, more than six months after the 
entry of the final decree establishing the rights of the respective 
parties to the suit, and long after the expiration of the term of the 
court during which the decree was entered. Nothing is better 
settled than that errors, if any, in a final judgment, can only be cor¬ 
rected hv appeal, unless steps be taken in the trial court for that 
purpose during the term at which such judgment is rendered. Bron¬ 
son v. fschulten, 104 U. S. 410, 415, 416, 26 L. Ed. 797, and cases 
there cited.” 

A concise and accurate description of a consent decree is given 

in 23 Cvc. 729 as follows: 

« • 
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“A judgment by consent of the parties is more than a mere con¬ 
tract in pais; having the sanction of the court and entered as its de¬ 
termination of the controversy, jt has all the force and effect of any 
other judgment, being conclusive as an estoppel upon the parties and 
their privies.” 

No one can intervene in opposition to what has gone before in 
the action. This is a rule long and universally applied in courts of 
equity. The Supreme Court of the United States in prescribing 
equity rules recognized the principle and concluded equity rule 37 
by providing that 

“Intervention shall be in subordination to, and in recognition of, 
the propriety of the main proceeding.” 

While such language is not used in equity rule 15 of this court, 
rule 15 not conflicting with but being less inclusive than equity 
rule 37 of the Supreme Court of the United States, this Court will 
recognize rule 37.—Ryan v. McAdoo, 46 App. D. C. 117. See also 
Charleston Ry. Co. v. Pope. 122 Ga. 577, 579, where Judge, 
366 later Mr. Justice Lamar, held that 

“An intervener took the suit as it found it.” 

The office of an intervention was stated in Seaboard Air Line Ry. 
v. Trust Co., 125 Ga. 463, 465, as follows: 

“The office of an intervention is to cause a party to he made to 
a pending proceeding, not to establish that the proceeding should 
not exist.” 

Intervention to be made a defendant for the purpose of opposing 
the proceedings is not permissible in equity. 

In Consolidated Gas Co. v. Newton, 256 Fed. 238, 244, it was said: 

“The long-settled practice in equity is that a person can not be 
made a party defendant on his own application, unless so required 
by statute. Toler v. East Tennessee, V. & G. Ry. Co. (C. C.) 67 
Fed. 168, per Lurton, J., afterwards a justice of the Supreme Court; 
Coleman v. Martin. 6 Blatchf. 119. Fed. Cas. No. 2,985; Drake v. 
Goodridge, 6 Blatch. 151. Fed. Cas. No. 4062; Gregory v. Pike. 
67 Fed. 837, 15 C. C. A. 33.” 

Adler vs. Seaman, decided bv the 8th Circuit Court of Appeals, 
266 Fed. 828, 841, holds: 

“If they intervene, they cannot challenge the propriety of the 
main litigations, but must accept it. Equity Rule 37, Jennings v. 
Smith (D. C.) 242 Fed. 561, 564; Seaboard Air Line Rwv. v. Trust 
Co., 125 Ga. 463, 465, 54 S. E. 138 : Charleston, etc. Rv. v. Pope, 
122 Ga. 577, 50 S. E. 374.” 
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18. 


SOI 


Answering paragraph 18 of the petition for rehearing herein, 
these petitioners deny the same. 

Wherefore, having fully answered, and having shown the inappli¬ 
cability of the cases and texts cited by the petitioner for rehearing, 
and having shown the propriety of the opinion and judgment of 
this Court denying the California Co-operative Canneries the right 
to intervene herein these interveners pray that the petition for rehear¬ 
ing be denied, and that a decree to tnat end be entered. 

AMERICAN WHOLESALE GROCERS’ 
ASSOCIATION, 

HENRY G. SEARS COMPANY, 

JOHN HOFFMAN & SONS COMPANY, 
MASON, EHRMAN & COMPANY, 

J. M. RADFORD GROCERY COMPANY, 
SOUTHERN DISTRIBUTING COMPANY, 
HALL GROCERY COMPANY, 

ALBERT MACKIE & COMPANY, LTD., 
THE HICKS COMPANY, 

W. D. CLEVELAND & SONS, 

RAPIDES GROCERY COMPANY, 

OLIVER FINNIE GROCERY COMPANY, 
By EDGAR WATKINS, 

Attorney. 

368 Notices of Submission and Acknowledgments Thereof. 

Filed February 5, 1923. 

* * * * * * * 

Honorable Harry M. Daugherty, 

Attorney-General of the United States, 

Washington, D. C.: 

Please take notice that the annexed petition of the California Co- 
operatice Canneries will be submitted Friday, January 19, 1923, 
to Justice Jennings Bailey, Supreme Court of the District of Colum¬ 
bia, at 10 o’clock a. m., or as soon thereafter as counsel can be 

hparn 

FRANK J. HOGAN, 
Attorney for Petitioner. 


Service is hereby acknowledged of a copy of petition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
time of submission of the said petition, this 12th day of January, 
1923. 


HERMAN J. GALLOWAY, 

Special Asst, to the Attorney-General 

of the United States. 
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Honorable Pevton Gordon, 

United States Attorney for the District of Columbia, 
Washington, D. C.: 

Please take notice that the annexed petition of the California Co¬ 
operative Canneries will be submitted Friday, January 19. 1923, 
to Justice Jennings Bailey, Supreme Court of "the District of Colum¬ 
bia, at 10 o’clock a. m., or as soon thereafter as counsel can be heard. 

FRANK HOGAN, 
Attorney for Petitioner. 

369 Sendee is hereby acknowledged of a copy of petition of the 
California Cooperative Canneries for rehearing, together with 
notice of time of submission of the said petition, this — day of 
January, 1923. 

PEYTON GORDON, 

United States Attorney for the District of Columbia. 

Henry Veeder, Esquire, 

Attorney for Swift & Company et al., 

Chicago, Illinois: 

Please take notice that the annexed petition of the California Co¬ 
operative Canneries will be submitted Friday, January 19, 1923, to 
Justice Jennings Bailey, Supreme Court of the District of Columbia, 
at 10 o’clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN. 
Attorney for Petitioner. 


Service is hereby acknowledged of a copy of petition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
time of submission of the said petition, this 18th dav of Januarv,’ 
1923. 

HENRY VEEDER, 
Attorney for Swift & Company et al. 


Conrad Syme, Esauire, 

Attorney for Armour & Company Group, 

Chicago, Illinois: 

Please take notice that the annexed petition of the California Co¬ 
operative Canneries will be submitted Friday, January 19, 1923, 
to Justice Jennings Bailey, Supreme Court of the District of 
370 Columbia, at 10 o’clock a. m., or as soon thereafter as counsel 
can be heard. 

FRANK J. HOGAN, 
Attorney for Petitioner. 


Sendee is hereby acknowledged of a copy of petition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
time of submission of the said petition, this 30th day of January, 

1923 

CONRAD H. SYME. 

Attorney for Armour Sc Company Group. 
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M. W. Borders, Esquire, 

Attorney for Morris & Company Group, 

Chicago, Illinois: 

Please take notice that the annexed petition of the California Co- 
operative Canneries will be submitted Friday, January 19, 1923, 
to Justice Jennings Bailey, Supreme Court of the District of Co¬ 
lumbia, at 10 o'clock a. m., or as soon thereafter as counsel can be 

FRANK J. HOGAN. 
Attorney far Petitioner . 

Service is hereby acknowledged of a copy of petition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
time of submission of the said petition, this 16" day of January, 1923. 

M. W. BORDERS, 

Attorney for Morris Sc Company Group. 

371 J. P. Lightfoot, Esquire, 

Attorney for Wilson & Company, 

Chicago, Illinois: 

Please take notice that the annexed petition of the California Co¬ 
operative Canneries will be submitted Friday, January 19, 1923, to 
Justice Jennings Bailey, Supreme Court of the District of Columbia, 
at 10 o’clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 
Attorney for Petitioner. 


Service is hereby acknowledged of a copy of petition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
time of submission of the said petition, this — day of January, 
1923. 

JEWEL P. LIGHTFOOT, 
Attorney for Wilson Sc Company Group. 


Thomas Creigh, Esquire, 

Attorney for Cudahy Packing Company Group, 

Chicago, Illinois: 

Please take notice that the annexed petition of the California Co¬ 
operative Canneries will be submitted Friday, January 19, 1923, to 
Justice Jennings Bailey, Supreme Court of the District of Columbia, 
at 10 o’clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 
Attorney for Petitioner. 


Service is hereby acknowledged of a copy of petition of the Cali¬ 
fornia Cooperative Canneries for rehearing together with notice of 
time of submission of the said petition, this 12th day of January, 
1923. 

THOS. CREIGH, 

Attorney for Cudahy Packing Company Grou/p. 
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hearings entitled ‘Packers Consent Decree’ before a sub-committee of 
the Committee on Agriculture and Forestry, United States Senate, 
pursuant to Senate Resolution No. 211, dated March 23, 1922, and 
April 21, 1922, comprising the hearings before Interdepartmental 
Committee appointed by the Attorney General to consider the modi¬ 
fication of saia consent decree”, mentioned in the foregoing order, but 
that the printed documents of said hearings may be presented to the 
Court of Appeals, by any party to this cause, and may be referred to 
in that Court and considered by it. 

By the Court: 

JENNINGS BAILEY, 

Justice. 

Consented to as to form. 

PEYTON GORDON, 

HERMAN J. GALLOWAY, 

Special Asst, to Atty. Gen., 

Attorneys for the United States of America . 

EDGAR WATKINS, 

Attorney for American Wholesale Grocers Assn. 

BREED, ABBOTT & MORGAN, 
Attorneys for National Wholesale Grocers Assn. 

FRANK J. HOGAN, 

Attorney for California Cooperative Canneries. 
376 Memorandum. 

June 1, 1923.—Bond on appeal of California Cooperative Can¬ 
neries, interveners, approved and filed. 

Assignment of Errors. 

Filed July 13, 1923. 

* * * * * * * 

The appellant California Cooperative Canneries assigns the fol¬ 
lowing errors in the rulings of the court: 

1. In refusing to permit appellant to intervene herein, for the 
purposes set forth in its intervening petition. 

’ 2. In refusing to permit appellant to be heard as amicus curiae. 

3. In refusing to vacate in its entirety the consent decree of Feb¬ 
ruary 27, 1920. 

4. In refusing so to modify the said decree as to allow the defend¬ 
ants to resume their dealing in the so-called unrelated commodities, 
as before the entry of the said decree. 

5. In refusing so to modify the said decree as to allow the defend¬ 
ants to use their distribution facilities for the purpose of moving the 
unrelated commodities, either upon a commission basis, or upon 
some other efficient basis. 

6. In denying appellant any relief whatever in the premises. 

FRANK J. HOGAN, 
Counsel for Appellant. 
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377 Designation of Record on Appeal of California Cooperative 

Canneries. 

Filed July 13, 1923. 

* * * * * * ♦ 

The Clerk will please prepare the transcript of record on the ap¬ 
peal of the California Cooperative Canneries, including therein the 
following parts of the record: 

1. Bill of Complaint. 

2. Answer of Swift & Company. 

3. Answer of Armour & Company. 

4. Answer of Morris & Company. 

6. Answer of Wilson & Company. 

6. Answer of Cudahy Packing Company. 

7. Answer of Western Meat Company and others. 

8. Answer of New England Dressed Meat & Wool Company and 
others. 

9. Stipulation. 

10. Decree enjoining defendants (M. 109, p. 270). 

11. Petition of Southern Wholesale Grocers Association and others 
to intervene. 

12. Order granting petition (M. 114, p. 48). 

13. Intervening petition of Southern Wholesale Grocers Associa¬ 
tion and others. 

14. Petition of National Wholesale Grocers Association to inter¬ 
vene. 

15. Motion of plaintiff to set aside order granting leave to South¬ 
ern Wholesale Grocers Association and others to intervene. 

378 16. Amended petition of Southern Wholesale Grocers As¬ 
sociation, and affidavit. 

17. Fiat granting leave to file amended petition. 

18. Memorandum decision on motion to strike out intervening 
petition of Southern Wholesale Grocers Association. 

19. Order overruling motion to strike out intervening petition 
of Southern Wholesale Grocers Association (M. 115, p. 77). 

20. Order allowing intervening petition of National Wholesale 
Grocers Association to be filed (M. 115, p. 77). 

21. Intervening petition of National Wholesale Grocers Associa¬ 
tion. 

22. Motion and petition of California Cooperative Canneries for 
leave to intervene. 

23. Objection by Southern Wholesale Grocers Association and 
others to filing intervening petition of California Cooperative Can¬ 
neries. 

24. Answer of National Wholesale Grocers Association in oppo¬ 
sition to petition of California Cooperative Canneries to intervene, 
and exhibit. 

25. Order substituting American Wholesale Grocers Association 
for Southern Wholesale Grocers Association (M. 117, p. 308). 
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26. Objection of Cudahy Packing Company to motion of Cali¬ 
fornia Cooperative Canneries for leave to intervene. 

27. Acknowledgments (9) of service of motion of California Coo¬ 
perative Canneries for leave to intervene. 

28. Memorandum opinion overruling motion of California Co¬ 
operative Canneries to file intervening petition. 

379 29. Petition of California Cooperative Canneries for re¬ 
hearing. 

30. Answer and objections of American Wholesale Grocers Asso¬ 
ciation to petition for rehearing. 

31. Notices (9) and acknowledgments (9) of hearing of petition 
for rehearing. 

32. Memorandum opinion of court denying petition for rehear¬ 
ing. 

33. Final decree as to California Cooperative Canneries interven¬ 
tion, and appeal (M. 118, p. 86). 

34. Memorandum as to approval and filing of bond on appeal of 
California Cooperative Canneries. 

35. Assignment of errors on appeal of California Cooperative Can¬ 
neries. 

36. This designation of transcript of record. 

FRANK J. HOGAN, 
Counsel for Appellant. 

380 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 379, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 37623 in Equity, wherein 
United States of America is Petitioner and Swift & Company & 
Others are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of December, 1923. 

[Seal of the Supreme Court of the District of Columbia,] 

MORGAN H. BEACH, 

E. W. Clerk . 

Endorsed on cover: District of Columbia Supreme Court.. No. 
4071. California Cooperative Canneries, appellant; vs. United 
States of America et al. Court of Appeals, District of Columbia. 
Filed Dec. 4, 1923. Henry W. Hodges, clerk. 
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26. Objection of Cudahy Packing Company to motion of Cali¬ 
fornia Cooperative Canneries for leave to intervene. 

27. Acknowledgments (9) of service of motion of California Coo¬ 
perative Canneries for leave to intervene. 

28. Memorandum opinion overruling motion of California Co¬ 
operative Canneries to file intervening petition. 

379 29. Petition of California Cooperative Canneries for re¬ 
hearing. 

30. Answer and objections of American Wholesale Grocers Asso¬ 
ciation to petition for rehearing. 

31. Notices (9) and acknowledgments (9) of hearing of petition 
for rehearing. 

32. Memorandum opinion of court denying petition for rehear¬ 
ing. 

33. Final decree as to California Cooperative Canneries interven¬ 
tion, and appeal (M. 118, p. 86). 

34. Memorandum as to approval and filing of bond on appeal of 
California Cooperative Canneries. 

35. Assignment of errors on appeal of California Cooperative Can¬ 
neries. 

36. This designation of transcript of record. 

FRANK J. HOGAN, 
Counsel for Appellant. 

380 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 379, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 37623 in Equity, wherein 
United States of America is Petitioner and Swift & Company & 
Others are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of December, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

E. W. Clerk. 

Endorsed on cover: District of Columbia Supreme Court.. No. 
4071. California Cooperative Canneries, appellant; vs. United 
States of America et al. Court of Appeals, District of Columbia. 
Filed Dec. 4, 1923. Henry W. Hodges, clerk. 
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I. There is no foundation of facts in the record for a decree 
against the defendants, and the stipulation 4nd con¬ 
sents upon which the decree was entered and the de¬ 
cree itself preclude any judgment against the defend¬ 


ants . 1 

II. Adjudication is a judgment of the court. 3 


III. It is essential to the very existence of a judgment, de¬ 
cree, or adjudication that the court not only have 
jurisdiction of the subject-matter and of the parties, 
but that it have before it an issue of fact—a contro¬ 
versy—appearing of record, to be determined and ad¬ 
judicated, and that the court have power to enter the 
particular judgment, decree, or adjudication which it 
would enter; otherwise the decree is not merely void¬ 


able, but absolutely void. 4 

IV. No presumptions of facts proving violation of law may 
be inferred in the face of the express recitals in the 

decree itself. 10 

V. The court must have power to render the particular 

judgment entered. 11 


VI. Whenever the court has exceeded its jurisdiction or 
power, it should take appropriate action to correct 
the error whenever and however the same is called to 
its attention, or it should do so 8ua sponte, vacating 


the decree if necessary to purge the record of error.. 14 

VII. No amount of acquiescence can validate a void decree 

or operate as an estoppel. 10 
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power upon the court to enter a decree which the court 
has no power to enter under authority conferred upon 

it by law. 10 

IX. The court has no power to modify in substance a consent 
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X. The decree. 21 

XI. The injunctive orders contained in paragraphs 1 and 9, 
inclusive, are void in that each is merely a general in¬ 
junction against all possible breaches of the anti-trust 
laws . 23 
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fendants are prohibited severally in their separate and 
individual capacities from engaging in or being inter¬ 
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or intrastate, under any circumstances and at any time 
in the future, even though they conducted themselves 
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JANUARY TERM, 1924. 


No. 4071. 


CALIFORNIA CO-OPERATIVE CANNERIES, 

Appellant, 


v . 

UNITED STATES OF AMERICA ET AL., Appellees. 


REPLY BRIEF FOR THE SWIFT GROUP OF DE¬ 
FENDANTS AND THE ARMOUR GROUP OF DE¬ 
FENDANTS, APPELLEES. 


I. 

THERE IS NO FOUNDATION OF FACT IN THE 
RECORD FOR A DECREE AGAINST THE DEFEND¬ 
ANTS, AND THE STIPULATION AND CONSENTS 
UPON WHICH THE DECREE WAS ENTERED AND 
THE DECREE ITSELF PRECLUDE ANY JUDG¬ 
MENT AGAINST THE DEFENDANTS. 

The petition filed in this case is based upon the theory 
that the defendants have violated or threatened to violate the 
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anti-trust laws of the United States. The answers of the de¬ 
fendants categorically deny every charge in the bill and 
every conclusion in the bill from which a charge could be 
inferred that the defendants or any of them have violated 
the anti-trust laws or any other law of the United States and 
affirmatively state facts disproving any such violations. 

In this state of the record, the allegations of the petition 
are to be taken as disproved and the averments of fact in the 
answers stand as true. 

To entitle the Government to a decree, it was necessary in 
the absence of admission of facts establishing violation of 
law by the defendants that the Government establish by 
evidence the truth of the allegations of its petition. 

See cases cited in main brief, pages 36 and 37. 

No evidence was introduced at any time by the Govern¬ 
ment to overcome the denials in the answers of the allega¬ 
tions and the conclusions in the petition and the affirma¬ 
tive evidence in the answers disproving violations of law, and 
no admissions of facts constituting such evidence were made 
by the defendants. Instead of introducing evidence to prove 
the allegations of the petition as against the denials and af¬ 
firmative evidence set up in the answers, the Government en¬ 
tered into the stipulation filed in this case, which stipulation 
expressly provided for the entry of the particular decree set 
out in hate verba in the stipulation and entered in this case. 
Said decree provided that the defendants while maintaining 
the truth of their answers and asserting their innocence of 
any violation of law, they nevertheless, desiring to avoid every 
appearance of placing themselves in a position of antagonism 
to the Government, have consented and do consent to the 
making and entry of the decree then about to be entered 
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without any findings of fact upon condition th$t their con¬ 
sents to the entry of said decree shall not constitute or be 
considered an admission, and the rendition or eptry of said 
decree or the decree itself shall not constitute or be Considered 
an adjudication that the defendants or any of them have in 
fact violated any law of the United States. 

The defendants at no time admitted any faets proving or 
tending to prove that they or any of them hid violated or 
threatened to violate any laws of the United States or which 
supported or tended to support the decree so entered. 

The decree by its very terms does not adjudicate that any 
law of the United States has been violated, and by the ex¬ 
press terms of the consent upon which it was entered it can 
not adjudicate that the defendants have violated any law of 
the United States. 


II. 

AN ADJUDICATION IS THE JUDGMENT OF A 

COURT. 

An adjudication is a solemn or deliberate determination 
by the judicial power; a solemn or deliberate determination 
of an issue by the judicial power after a hearing in respect 
to the matters claimed to have been adjudicated; the exercise 
of judicial power; an exercise of the sovereign power of the 
State; the act of giving judgment; a judgment; giving or 
pronouncing judgment in a case; the term is frequently 
used to imply a judgment of the court (1 C. J. 1236). A 
judgment of a court of equity is known as a decree (33 C. «1. 
1047). In U. S. v. Irwin, 127 U. S., 125, 129, the Court 
said: 



“The force of this phrase (for adjudication ac¬ 
cording to law) cannot be satisfied by anything less 
than a formal, regular and final judgment of the 
judicial tribunal, to which the matter is submitted, 
acting upon the acknowledged principles of law ap¬ 
plicable to the circumstances of the case.” 

And in People v. Sohmer, 207 N. Y., 450, 460; 161 N. E., 
164, the Court of Appeals of New York said: 

“An adjudication involves the exercise of judicial 
power through a hearing upon an issue, the receiving 
and weighing of evidence and the act of rendering 
a judgment.” 

The decree rendered in this case, therefore, by its own 
express terms adjudges that it shall not be a judgment that 
the defendants have violated any laws. 

III. 

IT IS ESSENTIA*. TO THE VERY EXISTENCE OF 
A JUDGMENT, DECREE, OR ADJUDICATION THAT 
THE COURT NOT ONLY HAVE JURISDICTION OF 
THE SUBJECT-MATTER AND OF THE PARTIES, BUT 
THAT IT HAVE BEFORE IT AN ISSUE OF FACT— 
A CONTROVERSY—APPEARING OF RECORD, TO 
BE DETERMINED AND ADJUDICATED, AND THA I' 
THE COURT HAVE POWER TO ENTER THE PAR¬ 
TICULAR JUDGMENT, DECREE, OR ADJUDICATION 
WHICH IT WOULD ENTER, OTHERWISE THE DE¬ 
CREE IS NOT MERELY VOIDABLE, BUT ABSO¬ 
LUTELY VOID. 

This is particularly true of Federal courts under Section 2 
of Article III of the Constitution and under the Act of 
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March 3, 1875, 18 St. at L. 472, Chap. 137, par. 5; 1 U. S. 
Comp. St. 1916 Ann., 1033, par. 1019. 

Consent of the parties cannot empower the court to do 
that which it is not authorized to do under the law. 

In the instant case, as we have seen, the allegations in the 
petition were categorically denied by the answers and no 
evidence was offered by the Government to overcome the 
denials in the answers. The stipulation entered into ad¬ 
mitted no facts showing, or tending to show, violation of law. 
There is in the record, therefore, no proofs to overcome the 
denials of the answers, and no presumption of such proofs 
can be indulged from the consents to enter the decree be¬ 
cause of the condition for the entry of the decree in the stipu¬ 
lation and in the decree itself declaring that the consents 
of the parties shall not constitute an admission of the truth 
of the charges in the petition, and that the decree shall 
not constitute an adjudication that the defendants have 
violated any law. 

But that was the very issue made in the record, the very 
controversy between the parties, the very question to be de¬ 
termined by the court—“Have the defendants as a fact vio¬ 
lated the anti-trust laws?” 

If, under the stipulation and consents for the entry of the 
decree the court cannot weigh the evidence and decide the 
issues; if it is merely to register the decision of the parties, 
the court ceases to function judicially; it is a mere arbitra¬ 
tor. There is no issue or controversy for it to determine. The 
question is moot and beyond the jurisdiction of the Court 
particularly of a Federal court. 

Steigleder v. McQuesten, 198 U. S., 141. 

Torrance v. Shedd , 144 U. S., 527. 
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S«e other eases cited in main brief, p. 61. 

The Torrance Case was removed from a State court, the 
parties entered into a stipulation settling their differences, 
and the Supreme Court held that 

“The suit no longer really involved a dispute or 
controversy properly within the jurisdiction of the 
federal court and should, therefore, have been re¬ 
manded to the state court.” 

The condition in the stipulation incorporated in the de¬ 
cree, that the decree should not constitute an adjudication 
that the defendants had violated any law of the United 
States, did not submit any issue or controversy to the court; 
on the contrary, it deprived the court of any power to 
really function. The decree so entered contradicted it¬ 
self in that it declared that it did not constitute an adjudica¬ 
tion that defendants had violated any law and then imposed 
penalties and remedies as though it had adjudicated that the 
defendants had violated law. It could only impose the 
penalties and remedies provided in the anti-trust laws after 
first adjudicating a violation of those laws. The power of 
the court to judicially function depends upon the law, and 
consent of parties cannot be substituted for the law. 

For the reason that there was no issue or controversv be- 

t/ 

fore the court to be adjudicated, the decree is absolutely 
void, was so the day of its entry, and cannot be validated by 
lapse of time or consent of the parties. 

As it is void, the parties are not estopped from pointing 
out its invalidity at any time. It may be appealed to the 
appellate courts for the purpose of raising the jurisdictional 
question. Any one may call the court’s attention to its 
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lack of power under the law to enter the decree, and when 
so called to its attention the court should act, even aua 
sponte, to correct the record, vacating the decree. 

The issue in the instant case upon the bill and the an* 
swers was “Have the defendants violated the anti-trust laws?” 

If this issue had been submitted to the court without 
further evidence to overcome the denials in the answers of 
the defendants and without admission by the defendants of 
facts showing violations of the anti-trust laws,, the court, as 
we have seen, would have had to decide the issue in favor of 
the defendants, and it would have had to so decide whether 
a replication was filed or not. A replication is a pleading 
and not evidence. 

Of course the defendants might have consented to the 
entry of a decree and such consents might have expressly ad¬ 
mitted the necessary facts, or, if silent as to the facts, they 
might be presumed from the entry of the decree; but no pre¬ 
sumptions could be indulged in the face of the express state¬ 
ments in the record (15 R. C. L., “Judgments, Sec. 374”). 
In such case, also, an issue would have been submitted to the 
court for its decision, and the court would then adjudicate 
the issues upon the bill, the answers, and the admitted or im¬ 
plied facts. The consents might admit the fact? expressly or 
by implication and set out the particular decree to be entered, 
but in such case before the court could enter such decree it 
would have to determine whether the facts in the record, in¬ 
cluding those admitted by the consents, expressly or by impli¬ 
cation, supported the decree about to be entered. If there 
were no facts in the record to support the decree offered by 
the parties, then the court would have no power to enter such 
decree, even though the parties consented. 
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The court derives its power to function as a court and to 
decide, adjudge, or adjudicate issues submitted to it from the 
law and not from consent of the parties. When the court has 
such jurisdiction over the controversy and the parties, the 
court has full power to act within the limits of its jurisdiction. 
It may enter a decree with the consent of the parties beyond 
the scope of the pleadings provided such decree be within its 
power to enter under the statutes. But it cannot enter a de¬ 
cree, even with the consent of the parties, beyond its power 
under the law. 

U. S. Constitution, Art. Ill, Sec. 2; 

Act of March 3, 1875,18 U. S. St. at L., 472, chapter 
137, §5, 1 U. S. Comp. St. 1916, Ann. p. 1033, 
§1019; 

Steigleder v. McQuesten, 198 U. S., 141; 

Reynolds v. Stockton, 140 U. S., 254; 

Richardson v. McChesney, 218 U. S., 487; 

Williams v. Hagwood, 98 U. S., 72; 

Meguire v . Corwine, 101 U. S., 108, 112; 

People v. San Pablo Tulare R. R. Co., 149 U. S., 308; 

Ex parte Steele, 162 Fed., 695; 

Israel v. Reynolds, 11 Ill., 218; 

Hubler v. Pullem, 9 Ind., 273; 68 Am. Dec., 620; 

Snell v. Welch (Mont.), 72 Pac., 988; 

State v. Baughman, 38 O. St., 455, 459; 

State v. Nast (Mo.), 108 S. W., 563, 567, 568; 

Introduction to Hughes “The Law Restated,” p. 14; 

1 Hughes on Procedure, 27, 58, 113, 154, 156; 

15 C. J., 725, 734, 784; 

21 C . J ., 157, 485, 549, 551, 560, 642; 

25 C. J ., 781, 789, 790; 

33 C. J., 105J, 1060, 1076, 1132, 1135. 
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See other cases oited in main brief, page 61. 

In Richardson v. McChesney, 218 U. S., 487, the Supreme 
Court says: 

“The duty of the court is limited to the decision of 
actual pending controversies, and it should not pro¬ 
nounce judgment upon abstract questions, however 
such opinion might influence future action in like 
circumstances.” 

In Steigleder v. McQuesten, 198 U. S., 141, the Supreme 
Court said: 

“The act of March 3, 1875 (18 St. at L., 472, cb. 
137, U. S. Comp. Sta. 1901, p. 508) made it the duty 
of the Circuit Court at any time in the progress of a 
cause, to dismiss the suit if it was satisfied either that 
it did not really and substantially involve a dispute 
or controversy properly within the jurisdiction of the 
court , or that the parties were improperly or collu- 
sively made or joined either as plaintiffs or defend¬ 
ants for the purpose of creating a case cognizable or 
removable under the act of Congress.” 

In the San Pablo case, in addition to holding that the 
court is not empowered to decide moot questions or abstract 
propositions or to declare for the government of future cases 
principles or rules of law which cannot affect the result as 
to the thing in issue in the case before it, the court further 
held that no stipulation of parties or counsel, whether in the 
case before the court or any other case, can enlarge the power 
or affect the duty of the court in this regard. 

A judgment is the sentence of the law upon the ultimate 
facts admitted by the pleadings or proved by the evidence. 
33 C. J. 1051. 
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“The power to hear without the power to adjudi¬ 
cate and determine the rights of the parties is not 
judicial power, as that term is used in the Constitu¬ 
tion” (Devine v. Brunswick Co., 270 Ill. 504, 110 
N. E. 780). 

When the parties stipulated that the decree should not 
constitute an adjudication that the defendants had violated 
any law of the United States, then the parties by their 
stipulation removed from the case the issue of whether the 
defendants had in fact violated any law of the United States, 
and in the absence of any issue submitted to the court the 
court had no judicial function to perform and no power to 
enter any decree, and likewise in the absence of a case or 
controversy the Federal court had no power to enter a decree 
under Article III, Section 2, of the United States Constitu¬ 
tion. 

IV. 

NO PRESUMPTIONS OF FACTS PROVING VIOLA¬ 
TION OF LAW MAY BE INFERRED IN THE FACE 
OF THE EXPRESS RECITALS IN THE DECREE 
ITSELF. 

If such facts may be presumed to support the decree, then 
such presumption violates the express terms of the condition 
upon which the consents for the entry of the decree were 
given, and the decree cannot be based upon the consents of the 
parties. If not based upon the consents of the parties, it must 
find support in the record, but there is no support for the 
decree in the record for the reason that all the allegations in 
the petition are categorically denied in the answers and, 
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such denials must stand as true until overcome by evidence 
or by admissions of the defendants. 

Section 374 of the article on Judgments in 15 R. C. L. 
states the law fully and finally on this subject, ahd is quoted 
in full on pages 38, 39, and 40 of the main brief. 

V. 

THE COURT MUST HAVE POWER TO RENDER THE 
PARTICULAR JUDGMENT ENTERED. 

Although a court may have jurisdiction over the parties 
and the subject-matter, yet if it makes a decree which is 
not within the power granted to it by the law of its organiza¬ 
tion the decree is void. 

Reynolds v. Stockton, 140 U. S. 254; 

Cooper v. Reynolds, 10 Wall. 308; 

U. S. v. Walker, 109 U. S. 258; 

2 High Injunctions, 4th Ed., § 1425; 

7 R. C. L. 1039; 

15 R. C. L. 316, 327, 328, 643, 645; 

21 C. J. 815; 

33 C. J. 1060, 1072, 1076, 1139, 1151, 1154; 

23 Cyc. 684. 

and other cases cited in main brief, page 49. 

In Reynolds v. Stockton, the Supreme Court says: 

“It is a well-settled principle that although a court 
may have jurisdiction of a case, yet if it appears 
from the record that it did not have jurisdiction to 
enter the decree and the particular judgment thereon 
that it did enter, then that decree and judgment is 
void and may be collaterally impeached 


Iff Cooper v. Reynolds, 10 Wall. 308, in discussing the 
question of the court’s jurisdiction, the Supreme Court of 
the United States, quoting from Munday v. Vail, 34 N. J. 
L: 418, Said: 

“This right has reference to the power of the court 
over the parties, over the subject-matter, over the res 
or property in contest, and the authority of the court 
to render the judgment or decree which it assumes 
to make” 

And, further: 

"The power to render the decree or judgment 
which the court may undertake to make in the par¬ 
ticular case depends upon the nature and extent of the 
authority vested in it by law in regard to the subject- 
matter of the cause” 

In United States v. Walker, 109 U. S., 258, the Supreme 
Court says: 

“Although a court may have jurisdiction over the 
parties and the subject matter, yet if it makes a decree 
which is not within the powers granted to it by the 
law of its organization, its decree is void” 

In volume 2 of High on Injunctions (4th Ed.), paragraph 
1425, it is said: 

“While it is thus seen that courts of equity exact 
the most implicit obedience to the writ of injunction 
and treat its wilful violation as a most flagrant con¬ 
tempt of court, the doctrine is to be understood with 
the qualification that the court has jurisdiction over 
the Subject-matter in controversy. And if the court 
has no jurisdiction over the matter involved or if it 




has exceeded its power by granting an injunction in 
a matter beyond its jurisdiction, its injunction will be 
treated as absolutely void, and defendants ctfnnot in 
Such case be punished for contempt for its alleged 
violation.” 

“In addition to jurisdiction of the parties and the 
subject-matter, it is necessary to the validity of the 
judgment that the court should have jurisdiction of 
the question which the judgment assumes to decide 
and jurisdiction to render a judgment for the particu¬ 
lar remedy or relief which the judgment undertakes 
to grant. A judgment not authorized by law is void. 
*Jurisdiction of the subject-matter* means not only 
authority to hear and determine the particular class 
of actions, but authority to hear and determine the 
particular questions the court assumes to decide.** 

33 C. J., 1076. 

‘'In every proceeding of a judicial nature, there 
are one or more facts which are strictly jurisdictional, 
the existence of which is necessary to the validity of 
the proceeding, and it is a fundamental rule that a 
judgment or decree which the Court has no jurisdic¬ 
tion to pronounce is void. It is in legal effect no 
judgment and has no force either by way of evidence 
or estoppel, but leaves the parties litigant in the same 
position they were in before the trial. Unless juris¬ 
diction exists, the judgment is not due process of law 
and is ineffectual for any purpose. No rights are in 
any way affected by it and from it no rights can be 
derived and all proceedings founded thereon are in¬ 
valid. A decision of a court not having jurisdiction, 
being thus ipso facto void, may be attacked in any 
proceeding direct or collateral, in which a person 
seeks to assert a right under such pretended adjudi¬ 
cation. It may be attacked at any time when it is 
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sought to be enforced, or in any suit in which its 
validity is drawn in question. * * * If a judg¬ 

ment is void, no subsequent proceedings can cure the 
evil. Void judgments cannot be validated by citing 
the parties against whom they are rendered to show 
cause why they should not be declared valid, nor can 
such a judgment be ratified by the legislature, for a 
void proceeding is so entirely vitiated as to be in¬ 
capable of amendment or cure.” 

15 R. C. L., “Judgments/’ §316. 

In Bors v. Preston, 111 U. S., 419, the Supreme Court said: 

“In cases of which the Circuit Courts may take 
cognizance only by reason of the citizenship of the 
parties, this court, as its decisions indicate, has, ex¬ 
cept under special circumstances, declined to express 
any opinion upon the merits, on appeal or writ of 
error, where the record does not affirmatively dhow 
jurisdiction in the court below; this, because the 
courts of the Union, being courts of limited juris¬ 
diction, the presumption is, in every stage of the 
cause, that it is without their jurisdiction unless the 
contrary appears from the record.” 

VI. 

WHENEVER THE COURT HAS EXCEEDED ITS 
JURISDICTION OR POWER, IT SHOULD TAKE 

APPROPRIATE ACTION TO CORRECT THE ER¬ 
ROR WHENEVER AND HOWEVER THE SAME IS 
CALLED TO ITS ATTENTION, OR IT SHOULD DO 
SO SUA SPONTE, VACATING THE DECREE IF 
NECESSARY TO PURGE THE RECORD OF ERROR. 

Act of Congress March 3, 1875, 18 U. S. St. at L., 47, 
c. 137, §5; 

Campbell v. Porter, 162 U. S., 478 *. 
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Windsor v. McVeigh, 93 U. S., 274; 
Steigleder v. McQuesten, 198 U. S., 141; 
5 R. C. L., 142; 

15 C. J., 732, 826, 847, 852; 

21 C. J., 162, 168,186. 


In Windsor v. McVeigh, the U. S. Supreme Court ex¬ 
haustively discusses this proposition and the following is 
quoted from the syllabus: 

“The doctrine that where a court has once acquired 
jurisdiction it has a right to decide every question 
which arises in the cause and its judgment, however 
erroneous, cannot be collaterally assailed, is only cor¬ 
rect when the court proceeds after acquiring juris¬ 
diction of the cause according to the established 
modes governing the class to which the case belongs 
and does not transcend, in the extent or character of 
its judgment, the law which is applicable to it.” 

The Supreme Court in the case of Swann v. Railway Com¬ 
pany, 111 U. S., 464, said: 

“The true question is, not what either of the parties 
may be allowed to do, but whether this court will 
affirm or reverse a judgment of the Circuit Court on 
the merits, when it appears on the record, by a plea 
to a jurisdiction, that it is a case to which the judicial 
power of the United States does not extend. The 
course of the court is, when no motion is made by 
either party, on its own motion, to reverse such a 
judgment for wank of jurisdiction, not only in cases 
where it is shown, negatively, by a plea to the juris¬ 
diction, that jurisdiction does not exist, but even when 
it does not appear, affirmatively, that it does exist.” 

See also cases quoted under preceding title. 
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VII. 

NO AMOUNT OF ACQUIESCENCE CAN VALIDATE A 
VOID DECREE OR OPERATE AS AN ESTOPPEL. 

A decree that is void can never be made valid by lapse of 
time or by agreement of parties, and no one can be estopped 
from pointing out that fact at any time. 

The rule is stated in 15 R. C. L., under section 146 of the 
subject on “Judgments,” as follows: 

“As to the time within which application to open 
or vacate a judgment must be made where the court 
is authorized to act after the lapse of the term, no pre¬ 
cise rule can be given. If the judgment is void on 
its face, it is usually held that no limitation can with 
propriety be interposed, for the reason that no amount 
of acquiescence can make such a judgment valid.” 

Windsor v. McVeigh, 93 U. S., 274. 

VIII. 

CONSENT OF THE PARTIES CANNOT CONFER JU¬ 
RISDICTION OR POWER UPON THE COURT TO 
ENTER A DECREE WHICH THE COURT HAS NO 
POWER TO ENTER UNDER AUTHORITY CON¬ 
FERRED UPON IT BY LAW. 

It makes no difference that the decree is a consent 
decree. Under the statutes creating the Federal 
courts and under the Constitution of the United 
States, those courts have no power to punish as for a 
violation of the Anti-trust Laws when there has been 
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no violation of such laws on the part of defendants, 
and private litigants cannot confer such power upon 
the courts. Jurisdiction of the courts is derived from 
the law, and the courts cannot assume any jurisdic¬ 
tion not conferred by law, and it is not withiti the 
power of private litigants to invest the court with any 
jurisdiction or power not conferred by law. Accord¬ 
ingly, it is w T ell established as a general rule that 
where the court has not jurisdiction of the subject 
matter involved, such jurisdiction cannot be conferred 
by consent. 

15 C. J., 730, 802; 

“and this rule has been applied to the rendition of an 
extrajudicial judgment!’ 

15 C. J., 844, 847. 

23 Cyc., 683. 

“The court itself is bound to take notice of the limi¬ 
tations of its own authority and accordingly, even 
though the question is not raised by pleadings or sug¬ 
gested by counsel, the court should, on its own mo¬ 
tion, recognize the want of jurisdiction, and it is its 
duty thereupon to stay the proceedings, dismiss the 
action or otherwise notice the defect at any stage of 
the proceedings.” 

21 C. J., 162,168, 852. 

A consent decree may exceed the scope of the pleadings, 
but cannot exceed the jurisdiction with which the court is 
invested by law. 

Penalties for violation of the Anti-trust Laws are imposed 
by statute. Private litigants have no power, by agreement, 
nor has the court itself power, to impose penalties except 
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when empowered to do so by the statute, and the statute 
only authorizes the imposition of penalties when its terms 
have been violated. 

If the parties themselves could confer extra-statutory juris¬ 
diction upon the court, the result w’ould virtually nullify the 
statutory limitations. The statutory jurisdiction, in such 
event, w r ould only be effective whenever the private parties 
themselves failed to agree upon the court’s jurisdiction. 

“A consent decree in the Circuit Court can be ap¬ 
pealed from. This Court cannot consider any errors 
that may be assigned which were in law waived by 
the consent, but it has jurisdiction of the case. This 
court can consider under the appeal whether the 
court below had jurisdiction of the cause, so as to 
authorize it to enter any decree. It is enough for 
the purposes of this appeal if the record shows that 
when the consent w T as acted on by the court jurisdic¬ 
tion was complete. Consent cannot give the courts 
of the United States jurisdiction, but it may bind the 
parties and waive previous errors if when the court 
acts jurisdiction had been obtained.” 

Pacific R. R. v. Ketchum, 101 U. S. 289. 

The Supreme Court of Missouri in The State of Missouri v. 
Nast, 108 S. \V., 503, 568, 509, declares: 

“* * * the rale has become canonized that 

a party or parties cannot confer jurisdiction over the 
subject matter of a cause by consent. The law must 
confer the jurisdiction, the right to hear, determine 
and decide. A decision by an arbiter self constituted 
or chosen by the litigants is no judgment. The law 
speaks by its ow T n appointed and duly empowered 
organs, and their judgments must be responsive to 
the law and state of facts brought before them in the 
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manner prescribed by law. The power to so act is 
what we term ‘jurisdiction.’ ‘ Power to hear* is the 
power to hear both sides and hear all the issues 
affecting the matter. By this it is not meant, of 
course, that parties may not waive their right to 
make issues, for instance, by making default, but 
such waiver, default or admission does not and cannot 
confer jurisdiction over the subject-matter which the 
Court would not have were the facts proven instead 
of admitted. The Court, as a matter of law, either 
has or has not jurisdiction on a given state of facts 
irrespective of whether one or both of the parties 
admit or deny them. It must needs follow that a 
tribunal with jurisdiction only if a defendant or an 
accused consents, is not under our system and gov¬ 
ernment a court.” 


IX. 

THE COURT HAS NO POWER TO MODIFY IN SUB¬ 
STANCE A CONSENT DECREE. 

“A consent decree may be corrected for clerical 
errors; otherwise being a contract it can be varied 
only by consent. A distinction has been drawn in 
this connection between variation or modification 
and vacation, on the ground that the former would 
destroy the character of the decree as being by con¬ 
sent and hence is not permissible; whereas the latter 
destroys the whole decree on the ground that it was 
never consented to and hence is allowable in a proper 
case.” 

21 C. J. 816. 

As is said by the North Carolina Supreme Court in Edney 
v. Edney, 81 N. C. 1: 
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"A decree by consent as such must stand and 
operate as an entirety or be vacated all together un¬ 
lees the parties by like consent shall agree upon and 
incorporate into it an alteration or modification. If 
a clause be stricken out against the will of a party, 
then it is no longer a consent decree, nor is it a de¬ 
cree of the Court, for the Court never made it.” 

“A judgment or decree rendered by the consent of 
the parties is in the nature of a solemn contract and 
is in effect an admission by the parties that the de¬ 
cree is a just determination of their rights on the 
real facts of the case, had they been proved. As a 
result, such a decree or judgment is absolutely con¬ 
clusive between the parties and it can neither be 
amended nor in any way waived, without a like con¬ 
sent, nor can it be appealed from or reviewed on a 
writ of error.” 

2 R. C. L. 31; 

15 R. C. L. 646. 

“The Court has no power to alter the terms of an 
offer to consent to a decree. But the sanction of the 
Court is essential to the decree, and for equitable 
reasons it may be refused.” 

21 C. J. 813. 

The decree must of course conform to the agree¬ 
ment which the Court has no power to modify. 

21 C. J. 815. 

In the instant case, the stipulation consenting to the entry 
of the decree which was entered in the case expressly pro¬ 
vided that the decree so entered should not constitute or be 
considered an adjudication that any law of the United States 
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had been violated. The decree entered upon such condition 
cannot be modified by the court, as we have seen from the 
citations quoted. And the court has no power under such 
a consent to adjudge that the parties have, as a matter of 
fact, violated any law of the United States. Such an adjudi¬ 
cation would destroy the consent and then likewise there 
would be no facts proved or admitted to support the decree. 

X. 

THE DECREE. 

The Sherman Anti-trust Act, in its first section, declares 
that 

“Every contract, combination in the form of a trust or 
otherwise, or conspiracy in restraint of trade or com¬ 
merce among the several States or with foreign na¬ 
tions, is hereby declared illegal.” 

The second section provides punishment for 

“Every person who shall monopolize or attempt to 
monopolize, or combine or conspire with any other 
person or persons, to monopolize any part of the trade 
or commerce among the several States, or with for¬ 
eign nations.” 

Act of July 2, 1890, ch. 647; 26 Stat. L., 209. 

The Clayton Act prohibits discrimination in prices, un¬ 
fair practices and intercorporate stock ownership which sub¬ 
stantially lessens competition between the corporations or re¬ 
strains commerce, or tends to monopolize commerce. 

Under Section 4 of the Sherman Act and under Section 


14 of the Clayton Act, Congress has conferred upon the cir¬ 
cuit (district) courts of the United States jurisdiction to pre¬ 
vent and restrain violations of said acts. 

Sections 1 and 9 of the decree are merely general in¬ 
junctions in the language of the statute, against all possible 
breaches of the anti-trust laws. 

Sections 2 to 8, inclusive, of the decree, enjoin the de¬ 
fendants 

(a) from owning at any time in the future any in¬ 
terest in stockyards and enterprises appurtenant 
thereto; 

(b) from at any time in the future, so far as cor¬ 
poration defendants are concerned, manufacturing or 
dealing in the so-called “unrelated lines/’ particu¬ 
larly lines handled by wholesale grocers and so far as 
the individual defendants are concerned, from owning 
or being interested in 50 per cent or more of such 
lines; 

( c) from owning or operating retail meat markets; 

(r/) from owning any interest in public cold-stor¬ 
age warehouses, except in connection with the pack¬ 
ing of meat and meat products; 

(e) from dealing in fresh milk and cream except 
for their own use in manufacturing butter substitutes 
or cheese; 

(/) from, so far as the corporation defendants are 
concerned, indulging in unfair trade practices. 

The aforesaid injunctions and restraints apply to the de¬ 
fendants in their separate and individual capacities even 
though they operate their respective businesses independ¬ 
ently of each other and free from any contract, combination, 
or conspiracy in restraint of trade or any monopoly or com¬ 
bination or conspiracy to monopolize trade. 
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The remaining paragraphs of the decree are intended to 
render effectual the injunctive orders above enumerated. 

xr. 

THE INJUNCTIVE ORDERS CONTAINED IN PARA¬ 
GRAPHS 1 AND 9, INCLUSIVE, ARE VOID IN 
THAT EACH IS MERELY A GENERAL INJUNC¬ 
TION AGAINST ALL POSSIBLE BREACHES OF 
THE ANTI-TRUST LAWS. 

The defendants cannot be enjoined from violating the stat¬ 
ute in general terms. The court has power only to prevent 
and restrain specific acts which violate or tend to violate the 
laws, and such acts must be clearly and specifically stated. 
The court has no power to enjoin in general terms mere pos¬ 
sible violations of the anti-trust laws. 

“A decree, in order to be valid, must be certain and 
definite in its terms.” 

9 Cyc., 11. 

“A restraining order that neither forbids nor com¬ 
mands the doing of any specific act, but simply re¬ 
peats the general admonitions of the Interstate Com¬ 
merce Act, should not be granted, since such an in¬ 
junction does not give any additional sanction to the 
statute, but leaves all vital questions concerning the 
violations of the laws to be tried by proceedings for 
contempt instead of being tried before a court and 
jury.” 

Southern Pacific Co. vs. Colorado F. & I. Co., 
lOLFed., 779. 
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The Supreme Court of the United States, in affirming with 
modifications an injunctive order of the Circuit Court for 
the Northern District of Illinois against alleged violations 
of the Sherman Act, held: 

We cannot issue a general injunction against all 
possible breaches of the law * * *. The gen¬ 

eral words of the injunction ‘or by any other method 
or device the purpose and effect of which is to re¬ 
strict interstate commerce’ should be stricken out 
* * *. \y e apg * * * bound by the first 
principles of justice not to sanction a decree 90 
vague as to put the whole conduct of the defendants’ 
business at the peril of a summons for contempt. 

Swift & Co. vs. U. S., 196 U. S., 275; 

N. Y., N. H. & H. R. R. vs. 1. C. Com., 200 
U. S., 361; 

Privett vs. Presley, 62 Ind., 491; 

14 R. C. L. } 310. 

It follows that the injunctive ordere contained in para¬ 
graphs 1st and 9th of the decree are void. The court had no 
power to enter such orders and consent of the parties can¬ 
not confer power upon a court to enter any order or decree 
not authorized by law. 
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XII. 

THE INJUNCTIVE ORDERS CONTAINED IN PARA¬ 
GRAPHS 2 TO 8, INCLUSIVE, ARE VOID AND VIO¬ 
LATE THE FIFTH AMENDMENT TO THE CONSTI¬ 
TUTION OF THE UNITED STATES, WHICH GUAR¬ 
ANTEES THAT NO PERSON SHALL BE DEPRIVED 
OF LIBERTY OR PROPERTY WITHOUT DUE 
PROCESS OF LAW, IN THAT THE DEFENDANTS 
ARE PROHIBITED SEVERALLY IN THEIR SEPA¬ 
RATE AND INDIVIDUAL CAPACITIES FROM EN¬ 
GAGING IN OR BEING INTERESTED IN THE DE¬ 
SCRIBED BUSINESSES, WHETHER INTERSTATE 
OR INTRASTATE, UNDER ANY CIRCUMSTANCES 
AND AT ANY TIME IN THE FUTURE, EVEN 
THOUGH THEY CONDUCTED THEMSELVES AND 
SUCH BUSINESSES LEGALLY IN ALL RESPECTS 
AND IN ACCORDANCE WITH THE LAWS OF THE 
UNITED STATES. 


The injunctive orders contained in these sections of the 
decree do not restrain and prohibit the defendants from 
agreeing, combining, or conspiring or from monopolizing or 
attempting to monopolize the businesses described, nor do 
they require the defendants to cease and desist from any dis¬ 
crimination in prices or unfair practices substantially lessen¬ 
ing competition, as prohibited by the Clayton Act, but they 
each enjoin the defendants severally in their separate and 
individual capacities and for all time in the future from en¬ 
gaging in or being interested in the described businesses 
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under any circumstances, even though they conduct them¬ 
selves in such businesses legally in all respects and in accord¬ 
ance with the laws of the United States. 

These paragraphs of the decree make the act of engaging 
in the businesses described in itself illegal, and therefore con¬ 
travene the due-process clause of the Fifth Amendment of 
the Constitution of the United States. 

Attention is directed particularly to the fourth and fifth 
provisions of the consent decree, which may be summarized 
as follows: 

“Fourth. The Corporation defendants are perpetu¬ 
ally enjoined and restrained from either directly or 
indirectly engaging in or carrying on, either for do¬ 
mestic trade or for export trade, manufacturing, job¬ 
bing, selling, transporting (except as common car¬ 
riers), distributing or otherwise dealing in, certain 
commodities named in the decree. The Corporation 
defendants are further enjoined from owning, either 
directly or indirectly, any capital stock or any other 
interest whatsoever in any other corporation, firm or 
association, except common carriers, which is in the 
business of manufacturing, jobbing, selling, trans¬ 
porting (except as common carriers), distributing or 
otherwise dealing in, any of the commodities named 
in the decree. 

“Fifth. The individual defendants are perpetually 
enjoined and restrained from either directly or in¬ 
directly owning voting stock, which in the aggregate 
amounts to 50 per cent or more of the voting stock of 
any corporation, firm or association w-hich may be in 
the business of manufacturing, jobbing, selling, trans¬ 
porting, distributing, or otherwise dealing in, any of 
the commodities named in the decree.” 
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At the risk of repetition, attention is again called to the 
fact that the Sherman law, the Clayton Act, and all anti-trust 
legislation depend for their validity upon the constitutional 
power of Congress “to regulate commerce” among the several 
States and Territories. It would be supererogation to cite the 
numerous decisions of the Supreme Court of the United States 
and other courts which point out the clear-cut distinction 
which exists between “commerce” and “manufacture” and 
which hold that Congress cannot, under the guise of regu¬ 
lating interstate commerce, enact laws which, in fact, operate 
upon and affect manufacture. Hammer v. Dagenhart, 247 
U. S., 251. 

The fact is that the Supreme Court of the District of Co¬ 
lumbia has assumed powers even beyond those of Congress, 
although the power to establish Federal courts (except the 

Supreme Court of the United States) and confer judicial 
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power upon such courts is vested exclusively in Congress. 
The creation of Federal courts does not, ipso facto, confer 
any jurisdiction; positive legislation by Congress to that end 
is necessary. 

Chisholm v. Georgia, 2 Dali., 432. 

Hodgson v. Bowerbank, 5 Cranch., 304. 

Martin v. Hunter, 1 Wheat., 328. 

Anderson v. Dunn, 6 Wheat., 214. 

To repeat, therefore, how is it legally possible, in the en¬ 
forcement of the anti-trust acts, which are based upon the 
constitutional right of Congress to regulate commerce, for the 
Supreme Court of the District of Columbia to augment its 
powers, as here attempted, and not only assume authority not 
conferred by such acts, but to go beyond even the constitu- 
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tional authority for such acts in not merely regulating com¬ 
merce, but absolutely prohibiting manufacture. 

Returning, however, to a consideration of the validity of 
the decree (and particularly the fourth and fifth paragraphs 
thereof, above summarized), it seems almost unnecessary to 
point out that the Fifth Amendment to the Constitution is a 
restraint on the judicial, executive, and legislative depart¬ 
ments of the Government, and cannot be so construed as to 
leave either to the courts, to the executive, or to Congress 
power to make any process “due process of law” merely by its 
own fiat in the form of decree, executive order, or legislative 
act. 

Unquestionably the judicial department of the Govern¬ 
ment is necessarily governed in the exercise of its functions 
by the rule of due process of law. Hovey v. Elliott, 167 U. 
S., 409. 

In Ex parte Wall, 107 U. S., 265, 289, the Supreme Court 
quoted with approval the observations as to “due process of 
law” made by Judge Cooley in his Constitutional Limitations 
(17th Ed.), at page 502, where he says: 

“Perhaps no definition is more often quoted than 
that given by Mr. Webster in the Dartmouth College 
case: ‘By the law of the land is most clearly intended 
the general law, a law which hears before it con¬ 
demns, which proceeds upon inquiry and renders 
judgment only after trial. The meaning is that every 
citizen shall hold his life, liberty, property and Im¬ 
munities under the protection of the general rules 
which govern society ” ” 

In some form of words this guaranty contained in the 
Fifth Amendment to the Constitution of the United States 



is to be found in each of the State constitutions (Cooley Con¬ 
stitutional Limitations, 17th Ed., 500). 

Section 2 of Article 2 of the Constitution of the State of 
Illinois reads as follows: 

“No person shall be deprived of life, liberty or 
property without due process of law.” 

The Supreme Court of Illinois in several decisions has 
been called upon to interpret this article of the State Con¬ 
stitution, taken verbatim from the Constitution of the United 
States. 

In connection with those provisions of the decree which 
forbid the defendants from manufacturing these so-called 
“unrelated lines,” the following cases are of interest: 

In Ramsey v. People, 142 Ill., 380, it was held that an 
act applicable only to the owners and operators of mines was 
in violation of Section 2 of Article 2 of the State Constitu¬ 
tion as depriving a class of persons of the liberty and prop¬ 
erty right of making contracts without due process of law, 
saying: 

“The privilege of contracting is both a liberty and 
property right protected by that provision of the 
Constitution which guarantees that no person shall be 
deprived of his liberty or property without due 
process of law. If one person is denied the right to 
contract and acquire property in the manner which 
he has hereto enjoyed under the law, and which is 
still allowed to other members of the community, 
he is deprived of both liberty and property to the 
extent that he is thus deprived of the right of con¬ 
tract.” 



In Millett v. People, 117 Ill.* 294, it was held it is not com¬ 
petent for the legislature to single out owners and operators 
of coal mines and provide that they should bear burdens not 
imposed on other owners of property and prohibit them from 
making contracts which it was competent for other owners 
of property to make, saying: 

“It is not competent for the legislature, under the 
Constitution, to single out owners and operators of 
coal mines and provide that they shall bear burdens 
not imposed on other owners of property or employers 
of labor and prohibit them from making contracts 
which it is competent for other owners of property or 
employers of labor to make. Such legislation can¬ 
not be sustained as an exercise of the police power. 
A regulation made for any one class of citizens en¬ 
tirely arbitrary in its character and restricting their 
rights, privileges or legal capacities in a manner be¬ 
fore unknown to the law is arbitrary and illegal. 
Restrictions in these respects should be based upon 
some reason which renders them important—like the 
want of capacity in infants and insane persons, but if 
the legislature should undertake to provide that per- 
i sons following some specified lawful trade or employ¬ 
ment should not have capacity to make contracts or to 
receive conveyances, or to build such houses as others 
were allowed to erect, or in any other way to make 
such use of their property as was permissible to others, 
it can scarcely be doubted that the act would tran¬ 
scend the due bounds of legislative power, even if it 
did not come in conflict with express constitutional 
provisions. The man or the class forbidden the 
acquisition or enjoyment of property in the manner 
permitted to the community at large, would be de¬ 
prived of liberty in particulars of primary importance 
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to his or their pursuit of happiness.” Cooley Const 
Limitations, 1st Ed., p. 39. 

Butchers' Union Slaughterhouse and Live¬ 
stock Landing Co., appt., v. Crescent City 
Livestock Landing and Slaughterhouse Co., 
Ill U. S., 740, 757. 

“Among these inalienable rights, as proclaimed in 
that great document, is the right of men to pursue 
their happiness, by which is meant the right to pursue 
any lawful business or vocation, in any manner not 
inconsistent with the equal rights of others, which 
may increase their prosperity or develop their facul¬ 
ties, so as to give to them their highest enjoyment. 

“The common business and callings of life, the 
ordinary trades and pursuits, which are innocuous in 
themselves and have been followed in all communi¬ 
ties from time immemorial, must, therefore, be free 
in this country to all alike upon the same conditions. 
The right to pursue them, without let or hindrance, 
except that which is applied to all persons of the same 
age, sex, and condition is a distinguishing privilege 
of citizens of the United States, and an essential ele¬ 
ment of that freedom which they claim as their birth¬ 
right ." 

In the case of Butchers' Union, etc., v. Crescent City Live¬ 
stock Landing, etc., Co., supra, the Supreme Court, in hold¬ 
ing the act of the Louisiana Legislature granting to a slaugh¬ 
terhouse company the exclusive right to erect and maintain 
stock landings and slaughterhouses within the limits of the 
Parish of Orleans, was void as creating such a monopoly 
and effecting a denial of the equal protection of the laws, 
further said: 


“But if it (the act) does not abridge the privilege 
of a citizen of the United States to prohibit him from 
pursuing his chosen calling, and giving to others 
the exclusive right of pursuing it—it certainly does 
deprive him of his liberty, for it takes from him the 
freedom of adopting and following the pursuit which 
he prefers, which, as already intimated, is the ma¬ 
terial part of the liberty of the citizen. And if a 
man’s right to his calling is property, as many main¬ 
tain, then those who had already adopted the pur¬ 
suits in New Orleans were deprived of their prop¬ 
erty, as well as their liberty without due process of 
law” 

In the case of Braceville Coal Company v. People of the 
State of Illinois, 147 Ill. 66, 35 N. E. 62, the Supreme Court 
of that State held : 

“It was held that as the act was applicable only to 
certain corporations, and did not operate upon all 
corporations for pecuniary profit, and individuals, 
it was unconstitutional, as depriving the corpora¬ 
tions affected thereby of the right of liberty and prop¬ 
erty without due process of law. In speaking of the 
term ‘liberty/ as used in the constitution, it is there 
said (p. 70): ‘There can be no liberty protected by 
government that is not regulated by such laws as 
will presene the right of each citizen to pursue his 
own advancement and happiness in his own way, sub¬ 
ject only to the restraints necessary to secure the same 
right to all others. The fundamental principle upon 
which liberty is based in free and enlightened gov¬ 
ernment is equality under the law of the land. It 
has accordingly been everywhere held that liberty, 
as that term is used in the constitution, means not 
only freedom of the citizen from servitude and re- 
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straint, but is deemed to embrace the right of every 
man to be free in the use of his powers and faculties, 
and to adopt and pursue such avocation or calling 
as he may choose, subject only to the restraints neces¬ 
sary to secure the common welfare/ 

“Property, in its broader sense, is not the physical 
thing which may be subject to right of ownership, 
but it is the right of dominion, possession and power 
of disposition that may be acquired over it. And the 
right of property preserved by the constitution is the 
right not only to possess and enjoy it, but also to 
acquire it in any lawful mode, or following any in¬ 
dustrial pursuit which the citizen in the exercise of 
liberty guaranteed may choose to adopt.” 

“In Frorer v. People, 141 Ill. 171, where the valid¬ 
ity of an act of the Legislature arose which prohibited 
persons engaged in mining or manufacturing from 
keeping stores or furnishing supplies, tools, clothing, 
provisions or groceries to their employees while so 
engaged in mining or manufacturing, the law was 
held to be in conflict with the constitution. In the 
decision of the ease it is among other things said 
(p. 180): ‘The privilege or liberty to engage in or 
control the business of keeping and selling clothing, 
provisions, groceries, tools, etc., to employees, is one 
of profit—of presumptive value; and thus, by the 
effect of these sections, what the employers in other 
industries may do for their pecuniary gain with im¬ 
punity, and have the law to protect and enforce, the 
miner and manufacturer, under precisely the same 
circumstances and conditions, are prohibited from 
doing for their pecuniary gain. The same act, in 
substance and in principle, if done by the one is law¬ 
ful, but if done by the other is not only unlawful, 
but a misdemeanor. * * * The privilege of con- 
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tracting is both a liberty and a property right, and 
if A is denied the right to contract and acquire prop¬ 
erty in a manner which he has hitherto enjoyed 
under the law, and which B, C, and D are still allowed 
by the law to enjoy, it is clear that he is deprived of 
both liberty and property to the extent that he is th $ 
denied the right to contract/ ” 

A perfect analogy to the present situation was pre¬ 
sented in the claims made by retail grocers and others during 
the decade 1890-1900, when department stores were growing 
rapidly, and retailers claimed they were being driven out of 
business. Retail grocers and others maintained that these 
great department stores should not handle both dry goods 
and groceries; retail butchers, druggists, retail jewelers and 
liquor dealers added their complaints that these large de¬ 
partment stores were monopolizing the retail business, just 
as the wholesale grocers at present attempt to conceal their 
own selfish interests in the matter and claim that defend¬ 
ants may monopolize their business if permitted to handle 
so-called “unrelated lines.” The retailers sought to elimi¬ 
nate their new competitor—the department store—from 
their particular field of business under the guise of saving 
the public from a monopoly. 

In the State of Missouri a statute was passed, known as the 
“Anti-department Store Act,” approved May 16, 1899 (Acts 
of 1899, p. 72). By section 1 of such act all goods, wares, 
and merchandise in the cities to which the act applied 
(cities having a population of 50,000 inhabitants or over) 
were divided into 73 classes, and thfcse classes then rearranged 
into 28 groups or departments. By Section 2 of the act it 
was made unlawful, after 120 days from the date of its pas- 
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sage, for any person or persons, firms, corporations or associa¬ 
tions, to have on hand for sale or sell any goods, wares, and 
merchandise of more than one of these several classes or 
groups without first having obtained a license therefor. By 
section 4 of the act, the applicant for a license was required 
to state the class or group in which he proposed to conduct his 
business, etc. In brief, the statute imposed a heavy license 
tax on the privilege of selling goods from one of numerous 
groups or classes of merchandise and permitted sales to be 
made without license from only one of such classes or groups. 

In the State of Illinois, the city of Chicago, at about the 
same time (1899). passed an ordinance attempting to regu¬ 
late department stores by arbitrarily prohibiting the sale of 
provisions in any store where dry goods, clothing, jewelry 
and drugs were sold. 

In commenting upon this legislation in the annual review 
of the legislation of the country before the American Bar 
Association in 1899, President Clias. F. Manderson said: 

“Department stores are receiving attention, and a 
disposition is evidenced, to interfere with their spread¬ 
ing tendencies in the State of Missouri. * * * 

“Did the lawmakers desire precedent for the at¬ 
tempted destruction of department stores they could 
have found absolute prohibtion of the carrying on 
of more than one business, under heavy penalties, 
among the discarded rubbish of the English law, in 
statutes of the olden time, when the might of kings 
controlled the right of subjects. In the Act of 87 
Edward III, passed 1350, we read: 

“ ‘Item, for the great mischiefs which have hap¬ 
pened as well to the King as to the great men and 
commons, of that, that the merchants, called grocers, 
do ingross all manner of merchandise vendible; and 




de suddenly enhance the price of such merchandise 
within the realm * * * hath ordained such 

merchandise within the realm that no English mer¬ 
chants shall use no ware nor merchandise, by him 
nor by other, nor by no manner of covin, one only 
one, which he shall choose betwixt this and the feast 
of Candlemas next coming. And such as have other 
wares or merchandise in their hands than those that 
they have chosen, may set them to sale before the 
feast of the Nativity of St. John next ensuing. And 
if any do to the contrary of this ordinance in any 
point, and be thereof attainted, in the manner as 
hereafter followeth, he shall forfeit against the King 
the merchandise which he hath so used against this 
ordinance; and moreover, shall make a fine to the 
King * * * and whosoever will sue for the 

King in such case, shall be thereto received, and shall 
have the fourth penny of the forfeiture of him that 
so shall be attainted at his suit.’ But five hundred 
and fifty years ago, when this law came into being, 
there were no invidious distinctions. The artisan 
or skilled laborer has no superior right to the trades¬ 
man, for we read in the same Act of 37 Edward HI, 
‘Item, it is ordained, that artificers, handicraft peo¬ 
ple, hold them every one to one mystery, which he 
shall choose betwixt this and the said feast of Can¬ 
dlemas/ and those who did not so choose and work 
at the ‘one mystery’ were punished by imprisonment 
for half a year and fine and ransom. It is unneces¬ 
sary to state in this presence that long ages ago these 
impositions upon personal liberty were consigned, 
with many others of like import, to the dust-heap.’ ; 


Likewise the impositions on personal liberty by the legis¬ 
lature of the State of Missouri and the City Council of Chi¬ 
cago were consigned to the dust-heap by the Supreme Court 
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of the State of Missouri sad of the State of Illinois, re¬ 
spectively. 

In the State of Missouri, the Supreme Court held in refer¬ 
ence to the words “Anti-department Store Act,” supra: 

‘‘Due process of law is denied when any particu¬ 
lar person of a class or a community is singled out 
for the imposition of restraints or burdens not im¬ 
posed upon, or to be borne by, all the class or of the 
community at large, unless the imposition or restraint 
be based upon existing distinctions that differentiate 
the particular individuals of the class to be affected, 
from the body of the community.” State of Missouri 
ex rel. Wyatt vs. Ashbrooke et al., 154 Mo., 375. 

The Supreme Court of Illinois likewise held the ordinance 
of the city of Chicago was unconstitutional. Such ordinance 
was held not to be a regulation but a prohibition, and a 
purely arbitrary one, which attempted to deprive certain per¬ 
sons of exercising a right which had always been lawful 
and had been exercised throughout the State and the coun¬ 
try without question. It was nothing other than an at- 
tempted interference by the city with rights guaranteed by 
the Constitutions of the United States and of the State of 
Illinois. The court said: 

“These Constitutions insure to every person liberty 
and the protection of his property rights, and pro¬ 
vide that he shall not be deprived of life, liberty, or 
property without due process of law. The liberty of 
the citizen includes the right to acquire property, 
to own and use it, to buy and sell it. It is a neces¬ 
sary incident to the ownership of property that the 
owner shall have a right to sell or barter it, and this 
right is protected by the Constitution as such an in¬ 
cident of ownership. When an owner is deprived 
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of the rights to expose for sale and sell his property, 
he is deprived of property, within the meaning of 
the Constitution, by taking away one of the inci¬ 
dents of ownership. Liberty includes the right to 
pursue such honest calling or avocation as the citi¬ 
zen may choose, subject only to such restrictions as 
may be necessary for the protection of the public 
health, morals, safety, and welfare. The State, for 
the purpose of public protection, may in the proper 
exercise of the police power, impose restrictions and 
regulations; but the right to acquire and dispose of 
property is subject only to that power. The indi¬ 
vidual may pursue, without let or hindrance from 
anyone, all such callings or pursuits as are innocent 
in themselves, and not injurious to the public. 
These are fundamental rights of every person living 
under this government. The legislature can neither, 
by an enactment of its own, interfere with such 
rights, nor authorize a municipal corporation to do 
so.” City of Chicago vs. Netcher, 183 Ill., 104. 

This anology of the department-store situation twenty or 
twenty-five years ago to the present situation is particularly 
interesting, in that subsequent developments have shown 
that the large department stores, while doing a tremendous 
business, have not monopolized the retail trade to the detri¬ 
ment of the public or, indeed, at all. In every city where 
department stores are located scores and even hundreds of 
small retail establishments exist and do a flourishing busi¬ 
ness. Moreover, the department stores are the concerns to 
which the people in the great cities look for the lowest prices 
on commodities. They operate as a stabilizer of markets 
and were they not in existence the small retail stores un¬ 
doubtedly could charge such prices as they might see fit. 
The saving in overhead expense and general economies ef- 
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fected by the great department stores, together with central¬ 
ized buying and other methods of modern business effi¬ 
ciency, have made the department stores of greatest pos¬ 
sible service to the public, and there is absolutely no dis¬ 
position on the part of the public today to eliminate them 
from the field of business, although twenty or twenty-five 
years ago retailers and small traders no doubt raised the 
same hue and cry in regard to their future monopolization 
of business as that now raised by the wholesale grocers. 

“All persons are on an equality as to natural rights,” such 
as the right to buy and sell, to manufacture and to dis¬ 
tribute. Such rights may be restricted by constitutional or 
lawful legislative action, but in so far as they remain un¬ 
restricted all persons are and should be on an equality in 
the enjoyment thereof. Such is the basis of the fundamental 
rights of an American citizen. Such are the rights guaran¬ 
teed and protected by the Constitution. The Fifth Amend¬ 
ment to the Constitution makes no attempt to enumerate the 
rights it is designed to protect; it speaks in general terms, 
and these are as comprehensive as possible. Its language 
is prohibitory; but every prohibiton is designed to save the 
“person” from invasion of his natural rights such as would 
place him, either as a member of a group or as an individ¬ 
ual, upon a plane different from that of his fellow-citizens. 
The Fifth Amendment to the Constitution does not read “no 
person shall be deprived of liberty or property without due 
process of law except such persons as may be engaged in the 
meat-packing business on a large scale,” nor can the Su¬ 
preme Court of the District of Columbia so amend the Con¬ 
stitution, either with or without the consent of such concern. 

For other cases see main brief, pages 58, 59, and 80. 
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XIII. 

THE STIPULATION ITSELF WAS ILLEGAL UNDER 
THE ANTI-TRUST LAWS AND COULD NOT BE 
LEGALIZED BY DECREE OF COURT. 

Under paragraphs second to eighth, inclusive, of the de¬ 
cree, as set out in the stipulation (and as actually entered 
by this court), the defendants are enjoined, in substance: 

(a) From owning any interest in stock yards and 
enterprises appurtenant thereto; 

( b ) From manufacturing or dealing in the so- 
called “unrelated lines,” particularly lines handled 
by wholesale grocers. 

The stipulation is, not that the parties shall discontinue 
or abandon any contracts, combinations, or conspiracies in 
restraint of trade, prohibited by Section 1 of the Sherman 
Act, nor that they shall desist or refrain from monopolizing 
or attempting to monopolize trade, as prohibited by Section 
2 of the Sherman Act, nor that they shall cease and desist 
from any discrimination in prices or unfair practices sub¬ 
stantially lessening competition, as prohibited by the Clay¬ 
ton Act, but that they each and severally, in their separate 
and individual capacities, shall forever refrain from engag¬ 
ing in or being interested in the described businesses under 
any circumstances, even though they conducted themselves 
and such businesses legally in all respects and in accordance 
with the laws of the United States. 

The stipulation between the parties consenting to the entry 
of the decree was itself illegal, in that it provided that de- 
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fendants should withdraw from the businesses described, 
thus monopolizing the said businesses in those remaining in 
them. Agreements to close down and abandon an existing 
business are unlawful, both at common law, because against 
public policy, and under the anti-trust statutes. None the 
less so when made by or with an Attorney General of the 
United States, even though sanctioned by a Federal court. 

The courts of the United States have no power to authorize 
by their decrees violations of the laws of the United States. 

Such decrees are absolutely and forever void and cannot 
be validated by consent of parties or in any other possible way. 

U. S. v. Addyston Pipe, etc., Co., 85 Fed., 271; 

Dr. Miles Med. Co. v. John D. Park, etc., Co., 220 
U. S., 373; 

John D. Park, etc., Co. v. Hartman, 153 Fed., 24; 

Oliver v. Gilmore, 52 Fed., 562; 

More v. Bennett, 140 Ill., 69; 29 N. E., 888; 

Tuscaloosa Ice Mfg. Co. v. Williams, 127 Ala., 110, 
28 S., 669; 

Stewart v. Steams, etc., L. Co., 56 Fla., 570, 48 So., 
19; 

Clemons v. Meadows, 123 Ky., 178, 94 S. W., 13; 

Kosciusko Oil Mill, etc., Co. v. Wilson Cotton OH 
Co., 90 Miss., 551; 43 So., 435; 6 R. C. L., 791; 
19 R. C. L,, 126. 


XIV. 

It is pertinent and proper to call the attention of the court 
to the fact that subsequent to the entry of this decree the 
Congress, on August 15,1921, passed what is known as ‘The 
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Stockyards and Packers Act, 1921/’ under the provisions of 
which the packers, including the defendants in this case, are 
prohibited in substance from doing certain acts and indulg¬ 
ing in certain practices which generally would be in viola? 
tion of the Anti-Trust laws of the United States, and the 
Secretary of Agriculture is given the fullest supervisory and 
regulatory control which can be conferred upon him under 
the Constitution of the United States. 

Counsel for National Wholesale Groceries Association, in 
the course of his oral argument on April 23,1924, referred to 
“the prosecution of 1912, by the Federal Government, which 
was based on unlawful conduct of the defendants in organiz¬ 
ing and conducting the National Packing Company’’ (Tran¬ 
script of Argument, p. 100). When later asked by the court 
whether the prosecution counsel had referred to had been 
nolle prossed (Transcript of Argument, p. 123), counsel 
failed to state the result of the prosecution of 1912. We owe 
it to our clients to inform the court that in that prosecution 
after trial before a jury, lasting more than three months, the 
defendants were acquitted. 

U. S. v. Louis F. Swift, et al. t U. S. District Court, 
Northwestern District of Illinois, No. 4,509, March 
26, 1912, reported in Decrees and Judgments in 
Federal Anti-Trust cases, p. 750, published at the 
Government Printing Office, Washington, D. C., 
1918. 

XV. 

Counsel or one or more of them filing reply briefs argue 
that: 
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(1) The decree is valid because the court had jurisdiction 
of the case. 

(2) Appellees are estopped by laches or otherwise from 
pointing out any lack of power in the court to enter the 
decree. 

(3) The jurisdictional question cannot be raised in the 
appellate court. 

(4) “Had the suit been contested, facts might conceivably 
have been established which would have justified an adjudi¬ 
cation/’ 

(5) “A consent decree is not an adjudication.” 

These arguments ignore certain fundamental principles of 
law: 

(1) It is not sufficient that the court had jurisdiction of 
the case and the parties; it is also jurisdictional that it had 
power to enter the particular decree it seeks to enter and 
parties cannot waive or bargain away this requirement. 

(2) If the decree is void the parties cannot be estopped 
by laches or otherwise from making the point at any time 
and in any manner. 

(3) It is the duty of the appellate or any other court 
in which the case may be pending to correct the record, 
even sua sponte, whenever the invalidity of the decree is 
brought to its attention. 

(4) Cases can be adjudicated only upon evidence or ad¬ 
missions in the record, not upon ,{ facts which might con¬ 
ceivably have been established.” 
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(5) If this decree is not an adjudication, then it id not 
binding upon any one, is a nullity, and the court should 
remove it from the record in this case. 

Respectfully submitted, 

CHAS. A. DOUGLAS, 
CONRAD H. SYME, 

Attorney6 for Swift and Armour Groups, Appellees. 
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Court of Appeals of the District of Columbia 


No. 4080. 

C. Levensaler et al., Appellants, 

vs. 

United States Shipping Board Emergency Fleet Corporation 


a Supreme Court of the District of Columbia 

At Law. 

No. 65373. 

C. Levensaler, A. J. Ames, W. D. Sheldon, Partners, Doing Busi¬ 
ness as W. D. Sheldon & Company, Plaintiff-, 

vs. 

United States Shipping Board, Emergency Fleet Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Amended Declaration. 

Filed July 27, 1923. 

V\ 

In tJ^e Supreme Court of the District of Columbia. 

At Law. 

No. 65373. 

C. Levensaler, A. J/sAmes, W. D. Sheldon, Partners, Doing Busi¬ 
ness as W. 1^ Sheldon & Company, Plaintiff-, 

' vs. 

United States Shipping Board Emergency Fleet Corporation, 

Defendant. 

The plaintiffs, C. Levensaler, A. J. Ames, and W. D. Sheldon, 
partners, doing business as W. D. Sheldon & Company, sue the de% 
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fendant United States Shipping Board Emergency Fleet Corpora¬ 
tion, for that, 

Heretofore, to-wit : 

In the months June, July, August, and September, 1919, the 
plaintiffs were partners engaged in the business of exporting goods 
from the United States, with their principal place of business in 
San Francisco, California, and certain of such business was trans¬ 
acted by the plaintiffs from the port of New Orleans, Louisiana. 
During that period a certain firm known as Nathan & Fettis, export 
freight brokers of New Orleans, acted as agents for the plaintiffs 
and were duly authorized to enter into contracts for the shipment 
of goods on behalf of the plaintiffs. During the same period the 
defendant operated certain vessels named the “West Lianga” and 
the “West Wauna,” and others, and a certain corporation, the J. H. 
W. Steel Company, Inc., acted as agent for the defendant 

2 and was authorized on behalf of the defendant to contract 
with exporters, including the plaintiffs, for the shipment of 

goods on ships operated by the defendant. 

On, to-wit, June 30, 1919, the plaintiffs, by the said Nathan & 
Fettis, their duly authorized agents, and the defendant, by the said 
J. II. W. Steele Company, Inc., its duly authorized agent, entered 
into a contract in writing signed by the said parties bv their said 
agents whereby, in consideration of the promise of the plaintiffs to 
pay the defendant $1.15 per 100 pounds, the defendant promised to 
ship for the plaintiffs one thousand (1,000) tons of barley in bulk on 
the steamship “West Wauna” for Manchester, England, from New 
Orleans, Louisiana, “shipment as required by steamer but not later 
than July 20, 1919.” 

The plaintiffs had one thousand tons of barley in bulk readv for 
shipment as might have been required by the steamship “West 
Wauna” at all times from, to-wit, June 30, 1919, and fulfilled all 
of their obligations under said contract, but the defendant broke 
said contract in that it utterly failed to furnish said steamship “West 
Wauna” to lift the plaintiffs’ one thousand tons of barley on or be¬ 
fore July 20, 1919, nor did the defendant at any time thereafter lift 
said barley until, to-wit, September 23. 1919, when the defendant 
shipped the said barley on the steamship “West Lianga,” which 
had been substituted for the “West Wauna.” 

By reason of the breaches of contract before described, plaintiffs 
suffered damages as follows: 

(a) Storage charges of plaintiffs’ barley: This damage was ad¬ 
mitted by the defendant and paid in full by the defendant 

3 on, to-wit, November 15, 1920, without prejudice to any 
further rights of the plaintiffs, and no claim is made for the 

same. 

( b ) Loss of interest on purchase price of cargo: This damage 
was admitted by the defendant and paid in full by the defendant 
on, to-wit, November 15, 1920, without prejudice to any other rights 
of the plaintiffs, and no claim is made here for the same. 

(c) Losses due to fall in exchange: Relying on their said con¬ 
tract with the defendant which provided for shipment not later 
than July 20, 1919, the plaintiffs on, to-wit, July 7, 1919, con- 
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traded to sell one thousand tons of barley to certain purchasers in 
England for 23,375 English pounds sterling with the understand¬ 
ing that the plaintiffs could draw upon the purchasers for the pur¬ 
chase price in pounds sterling with shipping documents attached. 
Immeaiately upon receipt of the shipping documents for the barley 
from the agents of the defendant on, to-wit, September 23, 1919, 
the plaintiffs drew upon the said purchasers of the barley for the 
purchase price of the same payable in pounds sterling and sold 
said draft with shipping documents attached to a certain bank in 
the United States for American dollars. By reason of a fall in 
the value of the pound sterling between, to-wit, July 21, 1919, and 
to-wit, September 23, 1919, the plaintiffs received for the said draft 
sold to said bank a sum less than the plaintiffs would have re¬ 
ceived if the defendant had shipped the barley and given the plain¬ 
tiffs the shipping documents for the same on July 20, 1919, said 


difference being as follows: 

4 Rate July 21, 1919, was. $4.31% 

for seven days’ sight. 

Rate September 23, 1919, actually received. 4.15 


.16% 

Loss on each pound sterling, .16% per pound. 

Amount of draft on London £23,375 @ .16%, $3,915.31. 

On, to-wit, June 30, 1919, and prior thereto throughout the year 
1919, the practice of selling grain by exporters in the United States 
to purchasers in England for pounds sterling and the further prac¬ 
tice of drawing on English purchasers of American grain for the 
purchase price of such grain in pounds sterling and selling the drafts 
with shipping documents attached to banks in the United States as 
soon as the goods were shipped were followed by a large proportion 
of the shippers of grain from ports in the United States to England, 
and the fact that such practices were so followed was generally known 
on, to-wit, June 30,1919, to persons engaged in the carriage of ocean 
cargoes, (although there were other methods of financing shipments 
of grain from America to England in use during the period in ques¬ 
tion). Fluctuations in the value of the pound sterling had been 
common throughout the year 1919, and this fact was known gen¬ 
erally to persons engaged in the carriage of ocean cargoes on, to-wit, 
June 30, 1919. The plaintiffs allege that by reason of the facts 
hereinbefore stated, their loss in the sum of Three Thousand Nine 
Hundred Fifteen Dollars and Thirty-one cents ($3,915.31), as here¬ 
tofore alleged, is a natural result of the defendant’s breach of con¬ 
tract as hereto&cfore alleged, and that the agents of the defendant 
engaged in the carriage of ocean cargoes should reasonably have 
contemplated when they entered into the said contract with the plain¬ 
tiffs on, to-wit, June 30, 1919, that a delay in the shipment 
5 of the plaintiffs’ goods would probably result in a delay in the 
sale of a draft drawn upon England and would further prob¬ 
ably result in the receipt by the plaintiffs as the price of their mer- 
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ch&ndise of a less sum in dollars than would have been received had 
there been no delay. Wherefore, the plaintiffs allege that they are 
entitled to compensatory damages for such loss. 

The defendant has not paid to the plaintiffs the above sum of 
Three Thousand Nine Hundred Fifteen Dollars and Thirty-one 
cents ($3,915.31), or any part thereof, although requested. 

To the damage of the plaintiff in the sum of Three Thousand Nine 
Hundred Fifteen Dollars and Thirty-one cents ($3,915.31) with 
interest at six per cent per annum from the 23rd day of September, 
1919, wherefore the plaintiff brings this suit. And the plaintiff 
claims Three Thousand Nine Hundred Fifteen Dollars and Thirty- 
one cents ($3,915.31) with interest thereon at six per cent per annum 
from the 23rd day of September, 1919, besides costs. 

COVINGTON, BURLING & RUBLEE, 

Attorneys for Plaintiff. 

Demurrer to the Amended Declaration. 

Filed July 27,1923. 

♦ ♦ * * * * * 

Now comes the defendant, United States Shipping Board Emer¬ 
gency Fleet Corporation, and says that the amended declaration in 
the above-entitled case is bad in substancse. 

PEYTON GORDON, 

United States Attorney. 

VERNON E. WEST, 
Assistant United States Attorney. 

6 Note.— Among the points of law to be argued are: 

1. That the amended declaration does not set forth facts consti¬ 
tuting a cause of action against this defendant. 

2. That it affirmatively appears from the amended declaration that 
the damages claimed in the amended declaration are uncertain, re¬ 
mote, speculative, contingent and such as were not within the con¬ 
templation of the parties at the time the contract declared upon was 
entered into. 

3. That it affirmatively appears that the contract made by the 
plaintiffs for the sale of the barley mentioned in the amended 
declaration to certain purchasers in England was made subsequent 
to the date of the contract with the defendant here declared upon. 

4. That it affirmatively appears from the amended declaration that 
the alleged custom for sales of grain by exporters in the United States 
to purchasers in England to be payable in pounds sterling was not a 
certain, well-known and universal custom. 

5. That it affirmatively appears from the amended declaration that 
the practice of drawing on English purchasers of American grain for 
the purchase price of such grain in pounds sterling and selling the 
drafts, with bills of lading attached, to banks in the United States 
as soon as the goods were shipped, was not a certain, well-known and 
universal custom. 


U. 8. SHIPPING BOARD EMERGENCY FLEET CORF. 


6 


6. That it does not affirmatively appear from the amended 
declaration that the defendant had actual knowledge of the existence 
of the customs alleged. 

7 Supreme Court of the District of Columbia. 

Thursday, August 16th, 1923. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
Justice presiding. 

♦ * * * * * * 

Upon consideration of the demurrer filed herein to the amended 
declaration, it is ordered that said demurrer be and the same is hereby 
sustained. 

Thursday, August 23rd, 1923. 

Session resumed pursuant to adjournment, Qon. Jennings Bailey, 
Justice presiding. 

♦ * * * * * * 

Come now the plaintiffs by their attorneys of record and elect to 
stand upon their amended declaration to which a demurrer was sus¬ 
tained August 16" 1923, and thereupon judgment on demurrer is 
ordered. Wherefore, it is considered that plaintiffs take nothing, 
that defendant go hence without day, be for nothing held and re¬ 
cover of plaintiffs its costs of defense to be taxed by the clerk and 
have execution thereof. 

From the foregoing judgment, the plaintiffs, by their attorneys, 
in open court, note an appeal to the Court of Appeals; whereupon 
the maximum of an undertaking for costs is hereby fixed in the sum 
of One Hundred Dollars ($100.00), with leave to deposit the sum 
of Fifty Dollars ($60.00) with the clerk in lieu thereof. 

8 Memorandum. 

August 30, 1923.—$50 deposited in lieu of bond on appeal. . 

Assignments of Error. 

Filed August 30, 1923. 

♦ *♦***♦ 

Now come C. Levensaler, A. J. Ames, W. D. Sheldon, partners, 
doing business as W. D. Sheldon & Company, and make the follow¬ 
ing their Assignment of Errors in the above entitled cause: 

1. The Court erred in sustaining defendant's demurrer to the 
plaintiffs’ amended declaration. 

2. The Court erred in not overruling defendant's demurrer to the 
plaintiffs' amended declaration. 

3. The Court erred in entering judgment for the defendant. 

COVINGTON, BURLING & RUBLEE, 

Attorneys for Plaintiffs, 
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Designation of Record. 

Filed August 30,1923. 

******* 

The Clerk in preparing the transcript of record for the Court of 
Appeals in the above entiued cause will please include the following: 

1. Amended declaration 

2. Demurrer to amended declaration. 

3. Note of sustaining demurrer. 

9 4. Judgment for defendant. 

5. Note of appeal. 

6. Note of deposit $50.00 in lieu of cost bond. 

7. Assignment of errors. 

8. This designation. 

COVINGTON, BURLING & RUBLEE, 

Attorneys for Plaintiffs. 


We consent to &bove designation. 

* VERNON E. WEST, 

A ttomey for Defendant. 

\ .* \ 

10 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65373 at Law, wherein C. Leven- 
saler, et al. doing business as W. D. Sheldon & Company, are Plain¬ 
tiffs and United States Shipping Board Emergency Fleet Corporation 
is Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
16th day of November, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W 


MORGAN H. BEACH, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. No. 
4080. C. Levensaler et al., appellants, vs. United States Shipping 
Board Emergency Fleet Corporation. Court of Appeals, District 
of Columbia. Filed Dec. 27, 1923. Henry W. Hodges, clerk. 
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